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Court of Appeals of the Distnct of Cplumbia 

1 

No. 5602. I 

I 

Union Guardian Trust Company, Executor of tl|e Estate 
of Joseph L. Selling, Dec’d, Appellant, | 


David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 31384. ! 

! 

Joseph L. Selling (Amended by Order of 9/22/31 to read: 
Estate of J. L. Selling, Dec’d, Union Guardian Trust 
Co., Executor), Petitioner, | 


Commissioner of Internal Revenue, Respondent. 

j 

Appearances: j 

For Petitioner: Arnold R. Baar, Esq., A. R. Fpss, Esq. 
For Respondent: Hartford Allen, Esq. | 

i 

I 

Docket Entries. j 

1927. I 

Sept. 21. Petition received and filed. Taxpayer! notified. 

(Fee paid.) | 

Sept. 23. Copy of petition served on General Counsel. 

Nov. 21. Answer filed by General Counsel. j 

Nov. 22. Copv served on taxpaver—General Calejndar. 

1929. ‘ ' I 

Sept. 5. Motion to transfer to the Detroit, Michigan, cir¬ 
cuit calendar filed by taxpayer. 9/7/29 
granted. 

1930. 

Apr. 19. Hearing set June 3, 1930 at Detroit, Michigan. 
June 3. Hearing had before Mr. Van Fossan (9). I Motion 
to amend granted. Petitioner’s brief (jlue in 60 
days. I 

1—5602a ' 
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July i). Transcript ot* lioariiig G/2 JO tiled. 

Julv 28. Motion for e.xtension of GO davs to tile brief tiled 
by taxpayer. 7/29/30 granted. 

Sept. 29. Brief filed bv taxpaver. 

1931. 

Mar. 27). Findings of fact and opinion rendered—Mr. Van 
Fossan,' Division 9. Decision will be entered 
for Coinmissioner. 

Mar. 27. Decision entered—Mr. \’an Fossan, Division 9. 

Sept. 21. Motion to substitute Union Guardian Trust Com- 
])any, Executor, as petitioner and to vacate 
tinal order filed by taxpayer. 

Sept. 22. Order substituting Union Guardian Trust Com¬ 
pany as executor of the Estate of Joseph L. 
Selling entered. 

Sept. 22. Order vacating decision of Mar. 27, 1931 entered. 

Sept. 24. Decision entered—Mr. Van Fossan, Division 9. 

Sept. 27). Stipulation of venue filed. 

Se])t. 27). Petition for review by Court of Appeals of D. C., 
with assignments of error filed by taxpayer. 

Sept. 25. Proof of service filed. 

Xov. 24. ^Motion to extend time to 1/23/32 to prepare and 
transmit record filed by taxpayer. 

2 Nov. 24. Order enlarging time to Jan. 23, 1932 for 

l)reparation and deliverv of record entered. 

1932. 

Jan. 20. Stipulation for enlarging time to 2/23/32 for 
preparation of evidence and deliverv of record 
filed. 

Jan. 21. Agreed statement of evidence lodged. 

Jan. 21. PraBcipe filed—proof of service thereon. 

Jan. 21. Order enlarging time to Feb. 23, 1932 for prepa¬ 
ration of evidence and transmission and de¬ 
liverv of record entered. 

Jan. 22. Agreed statement of evidence approved and or¬ 
dered filed. 

3 Filed Sept. 21, 1927. 


Petition as Amended. 


(Words underscored printed in italic) were added by 
amendment allowed at the hearing, June 3, 1930, and it 
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I 

^vas ordered that the answer of the respondent be (extended 
to g-enerally deny the matters added by the amendments.) 

United States Board of Tax Appeals. 

Docket No. 31.384. 

I 

i 

Joseph L. Selling, Petitioner, ! 

I 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Petition. | 

The above named petitioner hereby petitions ior a re¬ 

determination of the deficiencv set forth bv the Commis- 

^ j 

sioner of Internal Revenue in his notice of deficiency 
([T:PA-PYA-60D-WSL) dated July 25, 1927, and as a 
l'>asis of his proceeding* alleges as follows: 

1. The petitioner is an individual residing at the Whittier 

Hotel, Detroit, Michi 2 :an. I 

. I . 

2. The notice of deficiency (a copy of whicjli is at¬ 
tached hereto and marked Exhibit A) was maildd to the 
petitioner on July 25, 1927. 

3. The taxes in controversy are income taxes for the 
calendar year 1922 amounting to more than $6,16lL.59. 

4. The determination of the tax set forth in sajid notice 
of deficiency is based upon the following errors: 

(a) The Commissioner erred in determining that the 

petitioner was an emploj^ee of rather than a partne| or joint 
proprietor with the Straus Land Corporation, Ltd-, of De¬ 
troit, ^lichigan, during the year 1922. | 

(b) The Commissioner erred in determining tjiat $50,- 
420.76 received in settlement with the Straus Land Cor- 
])oration. Ltd., was taxable income for the year 1922. 

5. Tlie facts upon which the petitioner relies as the basis 

of this proceeding are as follows: | 

(a) The petitioner alleges on information and belief that 
during* the calendar year 1922 and for many ye^rs prior 
thereto, to-wit, since January 1, 1916, he and thb Straus 
Land Corporation, Ltd., of Detroit, Michigan, were 
4 associated under agreement as co-partners pr as co¬ 
owners in tile business of buying and selling real 
estate with their principal place of business in Detroit, 
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Micliigaii. The petitioner’s share of the annual profits of 
the business was 50% of the first $10,000, 40% of the second 
$10,000, 25% of the third $10,000, and 15% of all over 
$30,000. Under this agreement the petitioner was to bear 
any annual losses on the same basis and in the same pro¬ 
portion as provided for his share of the net profits. 

(b) During 1922 the said business earned no profits and 
suffered no losses. ^ During this year the said co-partner¬ 
ship or as co-proprietor ship wound up their business and 
made distribution of the assets thereof, the petitioner re¬ 
ceiving $50,420.76 as his proper share of the annual net 
})rofits accumulated by credits to his account since January 
1, 1916. No part of said share of $50,420.76 was income 
earned and/or received by the said co-partnership or co- 
proprietor ship during 1922. 

Wherefore, the petitioner prays that this Board may 
hear tlie i^roceeding and redetermine that there is no de¬ 
ficiency in income tax due from this petitioner for the year 
1922 and if there is anv refund due to determine the amount 
of said refund. 

ARNOLD R. BAAR, 

ARNOLD R. BAAR, 

ARTHUR R. FOSS, 

ARTHUR R. FOSS, 

Counsel for Petitioner, 

. 231 S, LaSalle St,, Chicago, Illinois. 

St.\te of Illinois, 

County of Cook, s$: 

Joseph L. Selling, hereby duly sworn, says that he is the 
petitioner above named; that he has read the foregoing 
petitioner, and is familiar with the statements contained 
therein and that the facts stated are true, except as to those 
facts stated to be upon information and belief, and those 
facts he believes to be true. 

JOSEPH L. SELLING. 

Subscribed and sworn to before me this 15th day of Sep¬ 
tember, A. D. 1927. 

[seal.] W. a. GIFFEN, 

Notary Public. 

My commission expires March 5, 1929. 
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I 

5 Exhibit A. j 

Form NP-2. | 

I 

Treasury Department, Washington. | 

I 

Office of Commissioner of Internal Revenuci. 

i 

IT :PA-PYA-60D. WSL. I 

I 

Jul. 25l 1927. 

Mr. Joseph L. Selling, 

General Necessities Building, 

Detroit, Michigan. 

Sir; 

The determination of vour income tax liability for the 
years 1922 and 1923 as set forth in office letter dai:ed Jan¬ 
uary 8, 1927, disclosed a deficiency in tax for 1922 iamount- 
ing to $6,161.59, and an oyerassessment amouijiting to 
$303.78 for 1923, as shown in the attached stateme^it. 

In accordance with the proyisions of Section 2714 of the 
Reyenue Act of 1926, you are allowed 60 days fromjthe date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such I petition 
must be addressed to the United States Board of 'jTax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth day. I 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax lAppeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with |he final 
decision on such petition has been made, the unpaidj amount 
of the assessment must be paid upon notice and Idemand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board | of Tax 
Appeals, you are requested to execute a vraiver jof your 
right to file a petition with the United States Board of Tax 
Appeals on the inclosed Form A, and forward if: to the 
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Comiiiissioncr of Internal Revenue, AVasliinglon, D. C., for 
the attention of IT :PA-PYA-60D-WSL. In the event that 
you acquiesce in a part of the determination, the \vaiver 
should he executed with respect to the items to which you 
agree. 

Respect full V, 

D. H. BLAIR, 

Commissioner, 
By C. R. NASH, 

Assist an f to the Connnissionrr. 

Inclosures: Statement, Form A, Form 882. 
f) Sfafemeni. 


lT:PA:PYA-f)OD. WSL. 

■ Jul. 25, 1927. 

In re Mr. Joseph L. Selling, General Necessities Building, 

Detroit, Michigan. 

Deticu'iu-y < >vor- 

Yoars. in tax. assossinont. 

1922 (Waiver). $6,161.59 . 

1923 . $303.78 

The audit was made in connection with the report of the 
Internal Revenue Agent in Charge at Detroit, Michigan, 
dated August 29, 1926. 

Information on tile in this office indicates that the services 
for which the income of $37,432.55 was received were ren¬ 
dered within the L^nited States. Therefore, the taxes paid 
thereon to the Canadian Government do not represent a 
credit against the taxes paid to the United States. 

In accordance with Section 222(a)(5) of the Revenue Act 
of 1921, the amount of credit taken under this subdivision 
shall not exceed the same proportion of the tax, against 
which such credit is taken, which the taxpayer’s net income 
(computed without deduction for any income, war profits 
and excess profits taxes imposed by any foreign country 
or possession of the United States) from sources without 
the United States, bears to his entire net income (computed 
without such deduction) for the same taxable year. 

It is further noted that the agent stated in his report 
that no records were kept and the information was secured 
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i 

principally from memoranda furnished by you, anjd further 
that the foreign taxes were accrued to the Canac^ian Gov¬ 
ernment in 1922 and paid in 1923. i 

Since no books were kept on an accrual basis, |it is held 
that the returns were filed on a cash receipts and idisburse- 
nieiit basis and, therefore, the taxes paid to the Canadian 
Government in 1923 were not allowable as a credit against 
taxes nor as a deduction against income in 1922. j 
Since the amount of $6,161.59 was not allowable as a 
credit against taxes either in 1922 or 1923, it represented 
an allowable deduction against income for 1923. I The dis- 
allowance of this amount as a credit in 1922 results in a 
deficiency in tax in the amount of $1,161.59 for mat year. 

The readjustment of your income for |l923, al- 
7 lowing the amount of $6,161.59 as a dedudtion, dis¬ 
closes an adjusted net income of $8,016.53 'on which 
the net tax assessable is $15.13. Since a net tax cjf $318.91 
was })reviously assessed, an overassessment of $303.78 is 
disclosed. j 

The information submitted in vour briefs datdd Febru- 
ary 5, 1927 and February 19, 1927, respectively] and the 
(‘X])lanations ])resented at a conference in this office on 
.Mai-ch 24, 1927, have been given full consideratioii. 

Kelative to your contention that income of $50,427.06 re¬ 
ceived by you from the Straus Land Corporation in 1922 
rei)resented your share of the profits of a joint' venture, 
and, therefore, should be included in your returns for years 
])rior to 1922 or included in your return for 1931 on the 
accrual basis, you arc advised that in view of the I terms of 
the contract between you and the corporation and the fact 
that you made your return on the cash receipts and dis- 
hui’senients basis, it has been held by this office that the 
income in question, which was not available to you until 
1922, is taxable for 1922. ! 

Tlie adjustments outlined in office letter to ypu dated 
January 8, 1927, have, therefore, been sustained. 

The overassessment shown herein will be made 
ject of a (Certificate of Overassessment which Will reach 
vou in due course through the office of the Coliector of 
Internal Revenue for your district. If the tax in [question 
has not been paid, the amount will be abated byj the Col¬ 
lector. If the tax has been paid, the amount of joverpay- 
ment will first be credited against unpaid incom^ tax for 


the sub- 
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another year or years, and the balance, if any, will be re¬ 
funded to you by check of the Treasury Department. It 
will thus be seen tliat the overassessment does not indi¬ 
cate the amount which will be credited or refunded, since 
a ])Osition may be an assessment which has been entered 
))ul not paid. 

Pavment of the tax should not be made until a bill is 
received from the Collector of Internal Revenue for your 
district and remittance should then be made to him. 

8 Filed Xov. 21, 1927, United States Board of Tax 

Appeal. 

Fluted States Board of Tax A])peals. 

Docket No. 31384. 


dosKcii L. Ski.LING, General Necessities Bldg., Detroit, 

Michigan, Petitioner, 


vs. 


Co:nMissioNER of Internal Revenue, Respondent. 


Answer. 


The respondent, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, for answer to the 
petition of this taxpayer, filed September 21, 1927, admits, 
denies and avers as follows: 

1. Admits the statements and allegations contained in 
introductory paragraph and paragraph No. 1 of the peti¬ 
tion filed herein. 

2. Admits the allegations contained in paragraph No. *2 
of the petition filed herein. 

3. Admits the allegations contained in paragraph No. 3 
of the petition filed herein. 

4. Denies that the respondent erred in determining or 
computing petitioner’s tax liability for the year 1922, as 
alleged in corresponding paragraph of the petition filed 
herein. 

5. (a) For lack'of information denies the allegations 
contained in corresponding paragraph of the petition filed 
herein. 
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f). (b) For lack of information denies the allegg.tions con¬ 
tained ill corresponding paragraph of the petition filed 
herein. 

G. Denies generally and specifically each and ^very alle- 
gation,9 not hereinbefore admited, qualified or denied. 

7. Wherefore it is prayed that the relief sought by the 
petitioner be denied. | 

C. M. CHAREST, j 
General Counsel, 
Bureau of Internal B^evenue. 

Of Counsel: I 

CLARK T. BROWN, 

Special Attorney, Bureau of Internal 
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22 B. T. A. —. 

L'liited States Board of Tax Appeals. 


Revenue. 


Docket No. 31384. ! 

j 

Joseph L. Selling, Petitioner, \ 

V. j 

Commissioner of Internal Re\’enue, Respondent. 

i 

Promulgated March 25, 1931. | 

I 

A irue copy. Teste: j 

[Seal U. S. Board of Tax Appeals.] 

B. D. (JA.MBLE, 

Clerk U. S. Board of Tax Appeals. 

1 

Held, that a certain contract was a contract o^ employ¬ 
ment and did not create a partnership or relation of co- 
owiiorslii]) of an enterprise. i 

i 

I 

A. R. Foss, Esq., for the petitioner. | 

Hartford Allen, Esq., for the respondent. i 


This proceeding is for the redetermination of a deficiency 
in income tax for the year 1922 amounting to $6,lBl.59. 

The issue is whether or not certain income rec^eived by 
petitioner under the terms of a contract entered intp by him 

2—5602a 
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aiul tlie Si rails Land Corporation, Limited, is taxable as 
income for I he rear 1922. 


Findings of Fact. 

The p(‘litiouer lived in Detroit, ^^lieliiii’an. Prior to 1916 
he was en^-aged in the real estate business on liis own 
accounl and was familiar with operations in city real estate. 

Parly in 1916 the Straus Land (V)ri)oration, Limited, 
10 wliicli was incorporated under the laws of the Stale 
of Indiana, wishing- to associate the petitioner with 
it in operations in city real estate, began negotiations with 
him to that end. Two of the three owners of the corpora¬ 
tion were relatives of the petitioner and the third was an 
intimate friend. In the course of the negotiations the pe¬ 
titioner, under date'of February 4, 1916, wrote a letter to 
the vice president of the Straus Land Corporation, Limited, 
in which, referring to a proposed contract which had been 
submitted to tlie ])etitionor, he said among other things: 

TIii‘ otlun- (‘liaiigi‘s ilia I I have* sngg(‘stc‘d ar(‘ most of 
them in line with what I told vou when we first broached 
the proposition, that I would expect to be an executive and 
not a subordinate. ^ I prefer to have an understanding on 
this point now rather than later. If I am to share the losses 
as well as the profits, I must be treated as a partner, and 
not otherwise. 


The negotiations between the Straus Land Corporation, 
Limited, and the petitioner resulted in a written agreement 
which was duly executed on February 7, 1916. The articles 
of agreement numbered 1, 2 and 3 are as follows: 

Cr 7 


1. Said first party hereby organizes a special department 
to be known for the purposes of this contract, as its "‘(-ity 
Real Estate Department” for the purchase, improvement 
and sale of and for the purpose of leasing and subleasing of 
real estate for business and residential purposes in the 
cities in the State of Michigan only, but said department 
shall not engage in the purchase or sale of farm lands, and 
said first ])arty agrees to furnish and advance as ca])ital for 
the use of said department the sum of One Hundred Thou¬ 
sand Dollars ($100,000.00),without interest, on or before the 
1st day of March, 1916, and to furnish and advance 

11 further sums of monev as mav lie needed for the ])usi- 

• • 

ness of said Department from time to time after the 
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I 

! 

first day of Jamiai'y, If)!7, uj) to oiu^ liniidi'od tlioiusaiid dol- 
]ai*s ($i()(),()0().()0), tlu‘ necessity for and the time at wliicli 
siK'h additional ca])ital sliall be advanct‘d shall be determined 
by and lietween the second party hereto and Jerome Ack¬ 
erman, of Detroit, Micliig’an, but in any case such|additional 
One Hundred Tliousand Dollars ($100,000.00) shall be ad¬ 
vanced before December 31st, 1917. These further sums so 
advanced shall draw interest at the rate of six percent 
(6%) per annum, and which advancements shall be known 
and designated on the books to be kept by said Department 
as ‘‘Straus Land City Real Estate Advancement^” and the 
interest thereon shall be considered and treated! as a part 
of the expenses of said Department in computijng the net 
profits thereof as hereinafter referred to. j 

Within the limits referred to as to the extejnt of such 
Straus Land Citv Real Estate Advancements fbr the use 
of said City Real Estate Department by the fir^t party, it 
is mutually agreed and understood by and between the 
parties hereto that the City Real Estate Departoent shall 
continuously obtain such money or repay suchjmonay as 
tlie exigencies and best interests of said City I^eal Estate 
Department shall demand interest to be charged on average 
monthlv balances. 

For the purpose of mutually defining the scope and na¬ 
ture of the business to be undertaken and conducfeted by the 
said City Real Estate Department, it is distinc|tly under¬ 
stood and agreed by and between the parties ijereto that 
said Department is not organized for the purpose of mak¬ 
ing loans for commission or buying mortgages (fr notes or 
land contracts, nor is any such other business coi^templated 
as would be considered as coming within the s^ope of an 
investment business. 

2. That for and during the term commencing on the first 
day of January, 1916, and ending on the first day of Janu¬ 
ary, 1921, the first party agrees to and does hereby employ 
the said second party and the second party agi^ees to and 
does hereby engage his services to the first p4rty in the 
management and conduct of said City Real Estate Depart¬ 
ment and agrees to devote his entire time and energies to 
the conduct of the business of said Department (except 
such time as may be necessary for the oversight: and man¬ 
agement of the real estate at the present timd owned or 
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controlled by him or in which he may be financially 
12 interested. A memorandum of such interests, 

marked ‘‘Exhibit A’’ is attached hereto and made a 
I)art of this contract and which for purposes of further 
identification is signed by the second party hereto) in a 
competent and efficient manner and to the best interests of 
the party of the first part, and the second party agrees 
that he will not himself or tlirough any agent or repre¬ 
sentative engage in the business of buying or selling farm¬ 
lands or city property or leaseholds, either for himself or 
as agent for another, either directly or indirectly, during 
the period covered by this contract, and that he will not 
purchase any parcels of real estate for said Department 
at a cost exceeding Ten Thousand Dollars ($10,000.00) 
each, without the consent of two Directors of the first party, 
and that no purchases shall be made of realty leaseholds 
without the consent of one Director of the party of the first 
part. 

The minimum selling prices on all properties and lease¬ 
holds shall be fixed by agreement between both parties 
hereto and no reduction in such minimum selling prices 
shall be made without the consent of one Director of the 
first party and said second party. 

The said party of the second part shall be elected Vice 
President and Assistant Secretarv of the Straus Land 
Corporation, Limited, which office he will hold for the pe¬ 
riod of this contract. All deeds and instruments of con¬ 
veyance must be signed by either the President or a Vice 
President and attested by the Secretary or an Assistant 
Secretary of the said first party. 

The offices of said Department shall be maintained in the 
said Citv of Detroit. 

3. The second party shall receive and hereby agrees to 
accept in full as a salary for all his services and the first 
party hereby agrees to pay him from the net profits of said 
Department as a salary, a sum equivalent to fifty per 
cent, of the first ten thousand dollars, forty per cent, of 
the second ten thousand dollars, twenty-five per cent, of 
the third ten thousand, and fifteen per cent, of all over 
thirty thousand dollars of the annual net profits earned by 
the said City Real Estate Department during the said pe¬ 
riod of five years of this contract and the said second party 
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sliall be responsible for and pay for any loss during any 
of said years on the same basis and in the same pro- 

13 portions as herein provided for his share ojt the net 
profits. Such earnings and losses, if any, I shall be 

adjusted, set up and debited or credited to him on ijhe books 
of said Department at the end of each year of the period of 
said contract, but the final settlement and paymenj: thereof 
to be made only at the termination of this contract^ 

The fourth article of the agreement provides, amo[ng other 
things, that all notes, mortgages, contracts and rekl estate 
acquired in the conduct of the business of the Ciity Real 
hist ate Department should be taken in the namp of the 
Straus Land Corporation, Limited. Article 6 provides, 
among other things, that j 

I 

No part of the net earnings of said City Department 
shall be withdrawn by either party hereto, but the same 
shall be left in the business of said department without 
interest until the termination of this contract. 

I 

I 

Article 7 provides as follows: 

7. At the termination of this contract, or any extended 
term thereof by mutual agreement, within 60 decy's there¬ 
after, the assets of said Department shall be distributed 
as follows: 

1. All liabilities to any party incurred by said first party 

on behalf of said City Real Estate Department shall be 
first paid, except such liabilities on notes secured by mort¬ 
gages on real estate acquired or sold or carried on the 
books of the said City Real Estate Department ^nd con¬ 
tracts for the purchase or sale of Real Estate made on be¬ 
half of said corporation by said City Real Estate De¬ 
partment. I 

2. The first party shall have its choice of the ^ssets of 
said Department and withdraw the same up to pne hun¬ 
dred thousand dollars ($100,000.00) in full for thb repay¬ 
ment of said first one hundred thousand dollars ($100,- 
000.00) advanced to said Department as workingj capital, 
without interest, and also up to the amount of any[ and all 

additional advancements made by first parfy to or 

14 for the use of said Department, and credited to the 
account hereinbefore referred to as ‘‘Strais Land 

I 
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("itv Real Estate Advancements" with interest as herein- 
hefore provided, thereon, at the rate of six per cent, per 
annnm on sneh additional advancements, also any other 
liabilities incurred for or on behalf of said Citv Real Es- 
tale Departm.ent not hereinbefore referred to. 

d. The balance of the assets then reinaininii’ shall be 
considered as representiiyii’ the net profits of said Depart¬ 
ment and shall be divided pro rata as follows: The second 
party shall receive a portion of such residue of the then 
remaining’ assets equivalent in value to his share of the 
net profits (less his share of the losses, if any), of the 
business of said Department and set up on the books of 
said De])artnient as hereinbefore ])i’ovided, and the balance 
of such assets shall be and remain the ])ro]')erty of said first 
party. 


The agreement further provides that all of the expenses 
of the City Real Estate Department, created under the 
terms of the contract, should be borne by it and that a pro¬ 
rated part of the salary of any employee of the Straus 
Land ('Corporation,'Limited, who may have furnished part 
of his services to the City Real Estate Department should 
be charged against'that de])artment. The agreement also 
contains the following provision: 

A separate set of books of account and records shall be 
kept for the purpose of recording the transactions and re¬ 
sults of business of said Department as distinct from those 
of said first party not connected with said Department. 


The contract between the Straus Land Corporation, Lim¬ 
ited, and the petitioner was prepared by the vice president 
of the corporation and was not drafted by a lawyer. 

At the date of the execution of the contract petitioner 
owned property of the net value of approximately 
$ 100 , 000 . ‘ 

15 Upon the bxecution of the contract petitioner pro¬ 
ceeded to organize the business of the Citv Real Es- 
tate Department and carried it on as if it were his own 
business. The department kept separate books and main¬ 
tained a bank account separate from that of the Straus 
Land Corporation, Limited. In connection with the busi¬ 
ness of the City Real Estate Department the petitioner, 
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as vice president and assistant secretary of tli^ Straus 
Land Corporation, Limited, executed deeds and o|:her nec¬ 
essary instruments and signed checks on the department’s 
separate bank account. ! 

Ai the end of each year the profits of the busii^ess were 
determined and the petitioner’s share therein wasj credited 
to liim on the books of the City Eeal Estate Depjartment. 
The contract between the petitioner and the Strhus Land 
Corporation, Limited, was extended for one y^ar after 
Januarv 1, 1921, the date fixed bv the terms of the!contract 
for its termination. Xo profits were made during 1922. 

In 1921 petitioner received as part of his shai^e of the 
profit under the contract an interest in a leasehold, such 
interest being valued at $9,000. In his income tajx return 
for 1921 ])etilioner reported the said amount of ^9,000 as 
income received by him during that year from a ipartner¬ 
ship. In 1922 petitioner received in cash, notes aiK^ a mort¬ 
gage the sum of $50,420.76, together with interes^t on the 
same from January 1, 1921, which latter date wasjthe date 
named in the contract for its termination. This sum 

I 

16 represented the total balance of petitioner’s share in 
the profits of the City Real Estate Department pur¬ 
suant to the terms of the contract. i 

Ill his income tax return for 1922 petitioner rep(|)rted the 
said sum of $50,420.76 as income from salaries, wa^es, com¬ 
missions, etc., received during that year from thfe Straus 
Land Corporation, Limited. In the same return petitioner 
took a credit in the sum of $6,161.59 on account |of taxes 
jiaid to the Canadian Government. The respondent disal¬ 
lowed this credit on the ground that although such taxes 
accrued for 1922 they were not paid until 1923. reason 
of such disallowance the respondent determined a (deficiency 
in tax in the sum of $6,161.59. i 

The ])etitioner kept his books on the cash receipts and 
disbursements basis. I 

Opinion, j 

Van Fossan : Petitioner kept his books and made his re¬ 
turns on a cash basis. In 1922 he received as his Ishare of 
the final liquidation and distribution of profits of Ithe City 
Real Estate Department of Straus Land Corporation, Lim¬ 
ited, under the terms of the contract referred tcj) in our 
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lindings of fact, the sum of $50,420.76. Petitioner reported 
the said sum as income from ‘‘salaries, wages, commis¬ 
sions, etc.", but now contends this was error. He alleges, 
in effect, that the contract of February 7, 1916, created a 
partnersliip between Straus Land Corporation, Lim- 
17 ited, and petitioner and that since the profits of the 
alleged partnership were determined each year, they 
were returnable as income in the year in which earned, 
whether distributed or not. 


The determination of the issue thus presented turns 
largely on the interpretation of the contract. If it was a 
contract of i)artnership under the law petitioner’s conten¬ 
tion is well made;—if a contract of employment, respond¬ 
ent must prevail. 

It will scarcely be gainsaid that the contract in question 
contains provisions lending color to both interpretations. 
It provided for a sharing of profits and losses. In this it 
suggests a partnership. But it expressly provides that 
Straus Land Corporation, Limited, “agrees to and does 
herel)y em])loy” petitioner, who in turn “agrees to and 
does (‘ngag(‘ his services” to the Land (’or])oration. It 
I’lirtlun* ])rovides that petitioner “shall receive and hereby 
agrees to accept in full as a salary for all his services”, a 
fixed proportion of the profits. This language strongly 
suggests i\ contract of employment. 

Counsel for jKdilioner frankly conceded at the hearing 
that under the law! of Indiana and Michigan a corporation 
may not l)e a member of a partnership. That the same 
thought underlies section 218 (a) of the Revenue Act of 
1921 seems clear from its terms. It provides: “That 
i}i(Jiridi(als carrying on business in partnership shall be 

liable for income tax onlv in their individual ca- 

* 

18 pacity.” In Burk Waggoner Oil Association v. Hop¬ 
kins, 269 U. S. 110, 70 L. Ed. 67, the Supreme Court 
said: “llie term ‘partnership’ as used in these sections ob¬ 
viously refers only'to ordinary partnerships.” Surely this 
was not an “ordinary partnership”. Thus, it would seem 
that to hold the relationship between petitioner and Straus 
Land Corporation to be that of a partnership would re¬ 
quire the recognition of a relation forbidden by the State 
law and not contemplated by the Revenue Act. It would 
require, moreover, a disregarding of the express terms of 
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the contract which characterized petitioner as anjemployee 
and his compensation as salary. If it be said that this was 
a special type of partnership, it may well be replied that it 
was a special type of employment contract. j 
We are of the opinion that the respondent did not err 
in interpreting the contract as one of employment and that 
petitioner properly reported as income for 192^3 the sum 
of $50,420.76 received by him in that year. I 

The disallowance by respondent of the credit claimed by 
petitioner on account of Canadian taxes is not jcontested 
in this proceeding. I 

Reviewed bv the Board. I 

I 

Decision iiill he entered for the respondent. | 

19 United States Board of Tax Appeals, Washington. 

i 

Docket No. 31384. ! 

Joseph L. Selling, Petitioner, | 


Commissioner of Internal Revenue, Respondent. 

1 

Decision. i 

i 

I 

Pursuant to the determination of the Board, as feet forth 
in its report promulgated March 25, 1931, it is j 
Ordered and decided: That there is a deficiency of 
$6,161.59 for the year 1922. | 

Enter. | 

Entered Mar. 27, 1931. i 

(Signed) ERNEST H. VAN FOSSAijC, 

Member. 

A true copy. Teste: i 

1 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBui, 

Clerk U. S. Board of Tax A'^peals. 
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20 United States Board of Tax Appeals. Filed Sep. 

21, 1931. 

Before the United States Board of Tax Appeals. 

Docket Xo. 31384. 

Joseph L. Selling, Petitioner, 

V. 

('oMMissioNEK OF INTERNAL REVENUE, Respondent. 

Sti(f(/csf(OK nf Dt'oth of Petitioner and Substitution of 

Party Petitioner. 

Xow comes the Union Guardian Trust Company, as ex¬ 
ecutor of the last will and testament of Joseph L. Selling, 
deceased, by its attorney, Arthur R. P^'oss, who was also the 
attorney for Joseph L. Selling, the petitioner in the above 
entitled cause, and suggests to the Board that the said peti¬ 
tioner, Joseiph L. Selling, died on October 3, 1930, leaving 
a last will and testament; that it, Union Guardian Trust 
(^om})any. was duly aiDpointed executor of said last will 
and testament of said deceased and has qualified and is 
now acting as said executor, as will further appear from 
an exem])lified copy of the letters testamentary to said 
Union Guardian Trust Company, attached hereto as Ex¬ 
hibit A and made a part hereof. 

It is further suggested that the hearing on the merits 
of the petition in this cause was held at Detroit, Michigan, 
on June 2, 1930, which was before the petitioner died, and 
that the decision of the Board was promulgated March 
25, 1931, and the order of deficiencv was entered bv the 
Board on March 27, 1931, at which both dates the said peti¬ 
tioner was deceased. 

It is further suggested that the Union Guardian Trust 
Company, as said executor, believes that said decision and 
order of deficiency are erroneous and contrary to the evi¬ 
dence submitted in the cause and the law applicable 

21 thereto and is desirous of having the said actions 

bv the Board reviewed bv the United States Circuit 

• • 

Court of Appeals for the Sixth Circuit: that it has been 
advised that it may be substituted for said Joseph L. Sell- 
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ing as (he parly petitioner; that it has also been advised 
that since the order of deficiency as now entered p against 
said Joseph L. Selling and is not against it, tjie Union 
Guardian Trust Company as his executor, there i^ substan¬ 
tial doubt whether it may maintain an appeal tcf the said 
Circuit Court for review of said order, and that j?ince said 
order was entered when Joseph L. Selling was deceased it 
may be null and void, to the prejudice of the respondent; 
that it therefore seems advisable in the interest ^f justice 
both to the estate of said deceased and to the respondent 
that the present order of redetermination be vecated and 
a new order entered after the Union Guardian Trust Com- 
])any has been made the party petitioner. 

It is therefore moved that the Union Guardijan Trust 
Company, as executor of the last will and testjament of 
Joseph L. Selling, deceased, be substituted as petjitioner in 
place of Joseph L. Selling; that the order of deficiency 
entered on March 27, be vacated and sot ajside; and 
tliat the Board, following said order of substitution, may 
tliereupon re-enter the order of deficiency, it boihg under¬ 
stood that the Union Guardian Trust Companv as said 
executor reserves to itself its full rights to se(pk its re¬ 
versal as provided bv statute. | 

ARTHUR R. FOSS, 
ARTHUR R. FOSS, 

Afforney for Uniou Guardian Trust Company. 

I 

22 Exhibit A. | 

j 

Leffrrs Trsfan/rntarjf. \ 

State of Michigan, 

County of Wayne, ss: | 

Probate Court for said Countv. 


164,433. i 

In the Matter of the Estate of Joseph L. Selling, peceased. 

i 

I 

To Union Guardian Trust Company, of said County, Greet¬ 
ing: 1 

You have been appointed executor of the lastj will and 
testament of said deceased duly admitted to pj-obate in 
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said court, a copy whereof is hereunto annexed, and hav¬ 
ing given a bond in the premises which has been duly ap¬ 
proved and filed as required by law’, I do by these presents 
commit unto you full pow’er and authority to administer 
and faithfully dispose of, according to the law and the will 
of said deceased, all and singular the goods, chattels, rights, 
credits and estate of said deceased, wiiich shall at any time 
come to your possession, or to the possession of any other 
person for you, and to ask, gather, levy, recover and re¬ 
ceive all of the goods, chattels, credits and estate w’hat- 
soever of said deceased, w-hich to him at the time of his 
death did belong; and to pay and discharge all debts, 
legacies and charges chargeable on the same, or such divi¬ 
dends thereon as shall be ordered and decreed bv said 
court, hereby requiring you to make and return to said 
court, within thirty days, a true and perfect inventory of 
all goods, chattels, rights, credits and real estate of said 
deceased which shall come to your possession or knowl¬ 
edge, or to the possession of any other person for you, and 
also to render a just and true account of your administra¬ 
tion to said court Avithin one year and at least once in 
each year thereafter during your administration, and at 
any other time w’hen required by said court, and to per¬ 
form all ord(‘rs and decrees of said court by you to be per¬ 
formed in the premises. 

Tn testimonv wdiereof I have hereunto set mv hand and 
affixed the seal of said Court, at the City of Detroit, in said 
County, this seventh day of November, A. D. 1930. 
[probate SEAL.] ERVIN R. PALMER, 

I Judge of Probate. 

23 Exeyyiplification of Record (Double). 

State of Michigan, 

Comity of Wayne, ss: 

Probate Court for said Countv. 

I, Theodore J. Browm, Deputy Probate Register for said 
County and acting as Clerk of said Probate Court, do 
hereby certify that I have compared the foregoing copy 
of Letters Testamentary, in the matter of the estate of 
Joseph L. Selling, Deceased, wdth the original record 
thereof, now’ remaining in this office, and have found the 
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same to be a correct transcript therefrom, and of [the whole 
of such original record, and that said Letters Testiamentary 
are in full force and eifect, unrevoked and unrescinded, at 
the date hereof. 

In witness whereof 1 have hereunto set my hahd and af¬ 
fixed the Seal of said Probate Court, at Detroit, tliis thirty- 
first day of August, A. D. 1931. i 

[probate SEAL.] THEODORE J. BROWN, 

Deputi) Probate Peqister, 

i' 

I 

State of Michigan, | 

County of Wayne, ss: 1 

I 

I 

Probate Court for said Countv. I 

I 

j 

I, Ervin R. Palmer, one of the Judges of thd Probate 
(^ourt aforesaid, do hereby certify that Theodore JF. Brown, 
wlio signed the foregoing Certificate, is Deputy| Probate 
Register for said County, and that the foregoiijg Exem¬ 
plification of Record is authenticated in due fonr.. 

In witness whereof I have hereunto set my hand and af¬ 
fixed the Seal of said Probate Court, at Detroit, 111 is thirty- 
first day of August, A. D. 1931. 

[probate seal.] ERVIN R. PAL^EER, 

Judfje of Probate. 

24 United States Board of Tax Appeals. 

Docket Number 31384. 

Joseph L. Selling, Petitioner, i 


Commissioner of Internal Revenue, Respondent. 

Order. \ 

On suggestion of death of the petitioner, and notjee of the 
appointment of an executor filed in the above-entjtled pro¬ 
ceeding, it is i 

Ordered that the Union Guardian Trust Companiv’, Execu¬ 
tor of the Estate of Jospeh L. Selling, decease^, be and 
hereby is substituted as the petitioner in this proceeding in 
the place and stead of Joseph L. Selling, deceased, and that 
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llic iippeal shall i)roceed henceforth under the title of the 
Union Guardian Trust Company, Executor of the Estate 
of Joseph L. Selling, deceased, v. Commissioner of Internal 
Revenue. 

(Signed) ' ERNEST H. VAN FOSSAN, 

Mcynhcr. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

i B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Dated Washington, D. C., September 22, 1931. 

20 United States Board of Tax A])peals. 

Docket No. 31384'. 

Joseph L. Selling, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order, 

On motion of counsel for the petitioner, it is 
Ordered tliat the Decision entered in the above-entitled 
proceeding on March 27, 1931, be and the same hereby is 
vacated and set aside. 

(Signed) ERNEST H. VAN FOSSAN, 

M ember. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals, 
Dated Washington, D. C., September 22, 1931. 
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'26 United States Board of Tax Appeals, Washin 2 :ton. 

Docket No. 31384. | 

I 

I 

Union Guardian Trust Company, Executor | Estate of 

Joseph L. Selling, Petitioner, | 

V. j 

I 

Commissioner of Internal Revenue, Respohdent. 

i 

Decision. I 

j 

Pursuant to the determination of the Board, ijs set forth 
in its report promulgated March 25, 1931, it is | 

Ordered and decided that there is a deficiency df $6,161.59 
for the year 1922. 

Enter. 

(Signed) ERNEST H. VAN FOSHAN, 

Member. 

Entered Sep. 24, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax [Appeals. 

'27 United States Board of Tax Appeals. 

Sep. 25, 1931. 

United States Board of Tax Appeals.| 

I 

Docket No. 31384. | 

Union Guardian Trust Company, as Executor of the Last 
Will and Testament of Joseph L. Selling,! deceased. 
Petitioner, I 

V. I 

j 

Commissioner of Internal Revenue, Respondent. 

Agreement. 1 

This agreement, made this 25th day of Septerjiber, 1931, 
under and in pursuance of Section 1002 (d) of tl^e Revenue 
Act of 1926, by and between the Union Guardian Trust Com- 

I 
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pany, as executor of the last will and testament of Joseph 
L. Selling’, deceased, a hixpayer, liaviiig its ])]*incipal othc(‘ 
and place of business at Detroit, Michigan, and the Commis¬ 
sioner of Internal Revenue; 

Whereas tlie taxpayer is the i)etitioner in cause number 
31384 on the Docket of the United State Board of Tax Ap¬ 
peals wherein the said Board decided that there is a de- 
ticieiicv in income tax for the vear 1922 in the sum of $6,- 
161.59, and the taxpayer is desirous that said adverse de¬ 
cision may be reviewed as provided by statute; 

Xow, this agreement witnesseth that the said taxpayer 
and the said Commissioner agree that said decision mav be 
reviewed by the Court of Appeals of the District of Co¬ 
lumbia. 

In witness whereof the above parties have subscribed 
their names to these presents. 

UXIOX GUARDIAX TRUST COMPAXY, 


Js Execuior of the Last Will and Testament 

of Joseph L. Selling, Deceased. 
By ARTHUR R. FOSS, 

His Attorney and Agent. 
DAVID BURXET, 

I Commissioner of Internal Reverme, 
By C. M. CHAREST, 


28 Filed Sept. 25, 1931. 

Petition for Review of Decision of United States Board of 
Tax Appeals in Docket No. 31384. 

Court of Appeals of the District of Columbia. 

Union Guardian Trust Company, as Executor of the Last 
Will and Testament of Joseph L. Selling, Deceased, Ap¬ 
pellant, 

v. 

Commissioner of Intern.\l Revenue, Appellee. 

Petition for Review to the Court of Appeals of the District 

of Columbia. 

To the Honorable Judges of the Court of Appeals of the 
District of Columbia: 

Xow comes Union Guardian Trust Company as executor 
of the last will and testament of Joseph L. Selling, De- 
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ceased, appellant herein, by its attorneys, Arnoljd R. Baar 
and xVrtlinr R. Foss, and petitions the Court of Appeals of 
the District of Columbia for review of the decii^ion of the 
United States Board of Tax Appeals originally rendered on 
March 27, 1931, but subsequently vacated and then re- 
i-endered on September 24, 1931, in cause Number 31384 on 
the Docket of said Board, and in support of i|s petition 
respectfully shows this honorable court as follow^: 

j 

L Venue and Jurisdiction. | 

The appellant is a Michigan corporation with its principal 
office and place of business in Detroit, Michig^^n, and is 
executor of the last will and testament of Joseph |L. Selling, 
deceased. The income tax return which is in qin^stion was 
not filed by the appellant but was filed by Joseph |L. Selling 
while an inhabitant of Detroit, Michigan, who has ^ince died. 
The appellee (hereinafter referred to as Commistsioner) is 
the duly appointed, qualified, and acting Commibsioner of 
Internal Revenue of the United States, holding hjs office by 
virtue of the laws of the United States. | 

29 The Commissioner and the appellant ab the tax¬ 
payer, in pursuance of Section 1002 (d) of j the Reve¬ 
nue Act of 1926, have stipulated by an agreement between 
them that said decision may be reviewed by th^ Court of 
Appeals of the District of Columbia. j 

This court has jurisdiction to review the said decision of 
the United States Board of Tax Appeals in this! cause, by 
virtue of the provisions of Sections 1001, 1002 ai^d 1003 of 
the Revenue Act of 1926, as amended by Section d03 of the 
Revenue Act of 1928. I 

I 

II. Prior Proceedings. | 

1 

The Commissioner determined the sum of $6,161.59 as the 
deficiency in income tax of said Joseph L. Selliijg for the 
taxable year 1922. On July 25, 1927, in accordance with the 
provisions of Section 274 of the Revenue Act of| 1926, the 
Commissioner sent by; registered mail to said Joseph L. 
Selling (hereinafter referred to as the taxpayer J a notice 
of said deficiency. Thereafter, on September 21,! 1927, the 
taxpayer filed with the United States Board of Tax Appeals 
his appeal from said notice of deficiency. The ijearing of 

4—5602a I 
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said appeal by the said Board of Tax Appeals was held on 
June 2, 1930. On March 25,1931, the Board promulgated its 
tindings of fact and opinion in said appeal and on March 
27, lO.*)!, entered its'final order of redetermination in said 
appeal, wherein and whereby the said Board ordered and 
decided that tliere is a deficiency for the said taxable year, 
in the amount determined by the Commissioner, as afore¬ 
said. Thereafter, it having been suggested to the said 
Board of Tax Appeals that said Joseph L. Selling had died 
on Octobei* 3, 1930, prior to the entry of said final order, 
and tliat the appellant was executor of his- last will and 
testament, the said Board entered its order on September 
22, 1931, substituting this appellant as the petitioner in said 
proceedings, and on September 22, 1931, the Board vacated 
its said order of March 27, 1931, and on September 24, 1931 
entered a final order of redetermination, again ordering 
and decidinu- that there is a deficiency for the said taxable 

year, in tlie amount determined bv the Commissioner, as 

• » 

aforesaid. 


III. Nature of the Controversy. 


In liis income tax return for the year 1922, the taxpayer 
reported the sum of $50,420.76 as income from “salaries, 
wages, commissions, etc.'’ but in the petition to the Board 
and during the proceedings thereon it was contended, and is 
now contended, that this was an error. It is contended 
tliat said sum was not “salaries, wages, commissions, etc.” 
but that it was instead a share of the profits from a business 
conducted by said taxpayer and Straus Land Corporation, 
Ltd. as co-proprietors under a contract between them, and 
further that it was not received by the taxpayer during the 


year 1922 but was received prior thereto. 

30 The Commissioner held, in determining the de¬ 
ficiency in question, that the taxpayer was an em¬ 
ployee under said contract, that the said sum of $50,420.76 
was compensation for services rendered as such employee, 
that it was received as such in the year 1922, and so was 
subject to the income tax for said year, and the Board 
a{)])rove(l of and affirmed said holdings. 

The ultimate question presented, therefore, is whether 
or not the said sum of $50,420.76 constituted taxable income 
for the year 1922. The underlying questions are: 
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(a) Was the taxpayer an employee of or a co-|)roprietor 
with the Straus Land Corporation, Limited? i 

(b) Whether or not he was such employee ori co-owner, 
was said sum of $50,420.76 taxable as income o[f the year 
1922, or did it represent income of some other period? 

i 

I 

I 

IV. Assignment of Errors. | 

i 

Appellant says that in the record and procccdi^igs before 
the Board, and in the decision and final order of redeter¬ 
mination rendered and entered by said Board[ manifest 
error occurred and intervened to the prejudice (j)f the tax¬ 
payer and his executor, and the appellant assigns the fol¬ 
lowing errors, and each of them, which, it aver<^, occur in 
tlie said record, proceedings, decision, and fina^. order of 
redetermination so rendered and entered by the Board, 
to-wit: I 

I 

i 

(1) The Board erred in holding that the taxpayer re¬ 
ceived the sum of $50,420.76 in the year 1922 as icompensa- 
lion for services rendered by him as an employee, in that 
said holding is contrary to its findings of fact ^nd is con¬ 
trary to and unsupported by the evidence before the Board. 

(2) The Board erred in finding and deciding that the 
taxpayer was an employee of the Straus Land CcTporation, 
Ltd. in the business conducted under a contract between 
them dated February 7, 1916, in that such finding and de¬ 
cision are contrarv to its findings of fact and cpntrarv to 
and unsupported by the evidence before the Boat’d. 

(3) The Board erred in not finding and decidptg that the 

taxpayer was a co-owner of the business condu(?ted under 
a contract between him and the Straus Land Cc^rporation, 
Ltd., dated February 7, 1916, and of the profijts derived 
therefrom. | 

(4) The Board erred in not finding and deciding that 

under said contract the interest of the taxpayer i|n the busi¬ 
ness and in his share of the profits therefrom \\^as that of 
a co-owner. I 

(5) The Board erred in not finding and holding that said 

sum of $50,420.76 was received by the taxpayer prior to 
the year 1922, w’hether as an employee or as| a co-pro¬ 
prietor, and was not subject to any income tax tjiereon for 
the year 1922. i 
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.31 (6) The Board erred in deciding that there is a 

deficiency in income tax of $6,161.59 for the year 

1922. 

(7) The Board erred in not deciding that there is no de- 
ficiencv for the vear 1922. 

(8) The Board erred in not deciding that the tax paid 
on said sum of $50,420.76 was erroneous and constitutes an 
overpayment and in not determining the amount of said 
overpayment. 

V. 

Wherefore the appellant petitions that the decision of 
the United States Board of Tax Appeals be reviewed and 
reversed by the Court of Appeals of the District of Colum¬ 
bia, and that appropriate action be taken to the end that 
the errors complained of may be reviewed and corrected 
bv said court. 

ARNOLD R. BAAR, 
ARNOLD R. BAAR, 
ARTHUR R. FOSS, 
ARTHUR R. FOSS, 

I Attorneys for Appellant. 

Verification. 

State of Illinois, 

County of Cook, $s: 

Arnold R. Baar, being dulv sworn, savs that he is one 
of the above subscribing attorneys for the appellant, and 
as such is dulv authorized to verify the above and fore- 

A' 

going ])etition for review to the Court of Appeals of the 
District of Columbia; that he has read said petition for 
review and is familiar with the statements therein con¬ 
tained and that the facts therein stated are true, to the 
best of his knowledge and belief. 

ARNOLD R. BAAR. 

ARNOLD R. BAAR. 

Sworn and subscribed to before me this 24th day of 
September, 1931. 

[Seal Loretta J. Gallagher, Cook County, Ill., Notary 

Public.] 

LORETTA J. GALLAGHER, 

Notary Public. 

My commission expires Dec. 24,1932. 
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32 United States Board of Tax Appeals. Filed Sept. 

25, 1931. ! 

I 

United States Board of Tax Appeals^. 

i 

Docket No. 31384. i 

j 

Union Guardian Trust Company, as Executor of the 
Estate of Joseph L. Selling, Deceased, Petitioner, 

i 

V. 1 

Commissioner of Internal Revenue, Respondent. 
Notice of Filing Petition for Reviewl 


To Commissioner of Internal Revenue, j 

Now Internal Revenue Building, | 

12th and B Streets N. W., j 

Washington, D. C.: | 

You are lierebv notified that the Union Guardian Trust 
Company, as executor of the last will and testament of 
Joseph L. Selling, deceased, did on the 25th day bf Septem¬ 
ber, 1931, file, with the Clerk of the United Stites Board 
of Tax Appeals at Washington, D. C., a petition for review, 
by the Court of Appeals of tlie District of Cojlumbia, of 
the decision of the Board lioretofore rendered iif the above 
entitled case. A copy of the petition for reviqw and the 
assignment of errors as tiled is hereto attached ipid served 
upon you. I 

Dated this 25111 day of September, 1931. s 


ARTHUR R. FOSS, 
ARTHUR R. FOSS, 
Attorney for Petitioner. 

I 

j 

Personal Service of the above and foregoing notice, to¬ 
gether with a co[)y of the petition for review and assign¬ 
ment of errors mentioned therein, is hereby acknowledged 
this 25th dav of September, 1931. i 

DAVID BURNET, 
Commissioner of Internal "k^evenue, 
By C. M. CHAREBT. 
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33 Filed Jan. 22, 1932. 

United States Board of Tax Appeals. 

Docket Ko. 31384. 

Union Guardian Trust Company, Executor of the Estate 
of Joseph L. Selling, Deceased, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

The above-entitled cause came on for hearing before the 
Honorable Ernest H. Van Fossan, Member of the United 
States Board of Tax Appeals, on the 3rd day of June, A. D. 
1930, at Detroit, Michigan. A. R. Foss, Esq. appeared for 
Joseph L. Selling, Petitioner, and Hartford Allen, Esq., for 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, appeared for the Commissioner of Internal Revenue, 
Respondent. 

Joseph L. Selling called as a witness on behalf of the 
])etitionor, after being duly sworn, testified as follows: 

Direct examination: 

T. 8: My name is Joseph L. Selling, and I reside at 

807 Park Avenue Building, Detroit. I am the 
jietitioner in this case. My principal business is real 
estate. 

My principal business in about 1916 and prior to 1916, 
was real estate. I was in business for myself. 

.34 1 know the corporation known as the Straus Land 

Corporation, Limited. 

T. 9: I had business dealings with it in the early part 

of 1916. ' They approached me with a view of my 
e:oing in with them in the real estate business in the citv of 
Detroit, they being at that time in the business of buying 
and selling farm lands, and desired, if I went along with 
them, to go into the city real estate business. I was 
familiar with citv real estate. 
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The proposition of figures was made by therb, but the 
basis of the proposition was made by me of haviSng a divi¬ 
sion of the losses in the same proportion as thise of the 
profits; and thereupon they deliberated upon thej amounts, 
and after some negotiations, we found them satisfactory 
and we entered into this partnership, or joint Adventure, 
whatever it is called. 

T. 10: In regard to my purpose in entering into this 

venture, wdiether as an employee or! as a co¬ 
owner, or other relationship, I would not have '^one into 
the venture except as a partner or a co-owner b|ecause of 
the friendly relationships which had existed between us, 
and I did not wish to go into it with these particular people 
as an employee. i 

I knew these people very well. Of the three |partners, 
two were relatives and the other was an intimate I friend. 

While these negotiations were going on, I ma^e an an¬ 
nouncement to them as to what relationship I was contem¬ 
plating with them. That statement was contained in a 
letter which I wrote to them sometime during the negotia¬ 
tions. I think it was earlv in 1916. I have a copv of the 
letter. I 

I 

35 (The witness, after examining a docujiient de¬ 
scribed as a copy of the letter, resumed:) ] 

I 

This copy refreshes my memory as to the exac| words I 

used. The date of the memorandum is February 4, 1916. 

*1 ^ 

By Mr. Foss: Please read the portion that 11have re¬ 
ferred to as stating your purpose. I 

T. n : By Mr. Allen: I object to that, your Pfonor, on 

the ground tlial it has not been sliown | to be a 
true copy of the letter. j 

I 

Examination of the witness bv the Membeif: 

I 

This memorandum does not purport to be a carj^on copy 
of the letter; it is a copy of the letter. It must hhve been 
made from the carbon co])y for, of course, I liavd? not the 
original in my possession, nor, as Mr. Simon J. ^traus is 
deceased, will I be able to get the original letter. | 

I should have the carbon copy, but I am unable t|o find it. 
This copy was sent to Mr. Foss by me. I could not say at 
what time, but prior—possibly a year or two. J do not 


I 

I 

I 

I 

i 
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know when Mr. Foss entered into the case. I sent him all 
the papers which 1 thoug'ht would have any- 

I undoubtedly made this copy from the carbon copy. I 
could not have made it from the original because that was 
not in my possession. 

1 made this copy from the carbon copy. I could not 
make a letter like this from memory. I am prepared to 
swear, if it makes any difference, that this letter is au¬ 
thentic. 

I can state that this is an exact copy of the letter that 
was written. This memorandum refreshes my recollection 
as to what I said in'that letter so that I have an independ¬ 
ent recollection of it after reading the letter. I have a verv 
good recollection of it after reading this. 

36 By the Member: The objection is overruled. 

By Mr. Allen: I note an exception, your Honor. 

T. 13: By Mrl Foss: Read that portion, Mr. Selling, 

in which vou state vour desires about the rela- 
tionship with this Straus Land Corporation. 

A. ‘‘The other changes that T have suggested are, most 
of them, in line with what I told you when we first broached 
this proposition, that I would expect to be an executive and 
not a subordinate. ■ I prefer to have an understanding on 
this point now rather than later. If I am to share the 
losses as well as the profits, I must be treated as a partner 
and not otherwise.” 

1 know this letter was received because in our negotia¬ 
tions it was referred to. 


T. 14: Thereupon the document was received in evi¬ 

dence in support of the witness’s testimony as 
Petitioner’s Exhibit No. 1, over the objection of the re¬ 
spondent that the letter had not been properly identified, 
said exhibit being in words and figures as follows: 


37 Februarv 4, 1916. 

Mr. Simon J. Straus, 

Ligonier, Indiana. 

I )ear Simon : 

I have yours of the 2nd. instant, together with copy of 
the contract from Mr. Barrett, together with your penciled 
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corrections on same. I desire to call your Attention to 
certain alterations in the amended contract wjhich should 
be made. I 

On page #1, paragraph line #11, after |$100,000.00, 
vou will kindly insert the following words: i 

‘‘Ui)on demand by second party’’ ] 

On page #2, second line, you will kindly opiit the fol¬ 
lowing words: | 

‘‘As the first party may direct.” I 

On page #2, fourth line, after the word “ijim” kindly 
insert the following w^ords: 1 

“Or in wiiich he has anv interest as a stock holder or 
otherwise.” ' 

On i)age #2, ninth line, the paragraph as foll(l)ws: “That 
he will not purchase any real estate for such 'department 
a I a cost exceeding $10,000.00, without the consent of tw’o 
directors of the first party;” this should be changed to: 
“That he will not purchase any parcels of real estate cost¬ 
ing more than $10,000.00 each, without the consent of tw’o 
directors of the first party.” j 

On page #2 before the w’ords in the second section of 
the second paragraph, “The office, etc.” befort commenc¬ 
ing with “The office, etc.” should be inserted th^ following: 

“Tliat first party agrees that it will execute |an irrevoc¬ 
able pow’er of attorney, coupled with an interest to second 
party, authorizing him to buy and sell real estate, execute 
and discharge real estate mortgages and land contracts, 
execute promissory notes, and sign checks fori first party 
upon the bank account of the city real estate department, 
said pow’er of attorney to run during the life 6f this con¬ 
tract.” i 

In the seventh paragraph, second section, seventh line, 
insert w’ords: i 

“ As herein before provided,” before w’ords ‘|‘Thereon” 
and after wrord “Interest.” I 

88 The paragraph you have inserted markjed “N.B.” 

stating “When guarantee of payment is referred to 
herein, it is to be construed as meaning guarantjeeing pay¬ 
ment as far as principal is concerned within Itw’o years 
after maturity” must be eliminated from this contract. I 
think the only reason necessary for me to give[, is that it 
was not mentioned to me at any interview^ I 

5—5602a I 
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Tlie other changes that I have suggested are most of 
them in line with what I told vou when we first broached 
this proposition, that I would expect to be an executive 
and not a subordinate. I prefer to have an understanding 
on this point now rather than later. If I am to share the 
losses as well as the'profits, 1 must be treated as a partner, 
and not otherwise. 

With regards. 


\'ours trulv, 

• 7 


JOSEPH L. SELLING. 


.7.) 


Tiiis letter was prior to our linal negotiations in 


which a contract was entered into. We came to a 
settlement of the terms of the relationship. Our negotia¬ 
tions resulted in a written contract. 


L. 15: 'r}i(‘j'eii|)(')n there was received in evidence, with¬ 

out objection. Petitioner's Exhibit No. 2, being 
a contract dated February 7, 1916, signed by the Straus 
Land Oo]‘poration, Limited, by Simon J. Straus, Vice- 
President and Max Berendt, Assistant Secretary, and 
Joseph L. Selling, in words and figui*es as follows: 
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This contract executed in duplicate by and between Strau 
Land Corporation,' Limited, a corporation organized and 
existing under the' laws of the State of Indiana, with its 
principal office in the City of Ligonier, in said State, party 
of the first part, and Joseph L. Selling, of the City of De¬ 
troit, in the state of Michigan, party of the second part, 
witnesseth: 

That in consideration of the several and mutual agree- 
meats and conditions on the part of said parties hereto, as 
hereinafter set out it is herebv agreed as follows: 


1. Said first party hereby organizes a special department 
to be known for the purposes of this contract, as its “City 
Peal Estate Department’’ for the purchase, improvement 
and sale of and for the purpose of leasing and subleasing 
of real estate for business and residential purposes in the 
cities in the State of ^Michigan onlv, but said department 
sliall not engage in the purchase or sale of farm lands, and 


DAVID BURNET, COMMR. OF INTERNAL REVENUE. 


35 


said iirst party agrees to furnish and advance as capital 
for the use of said department the sum of One | Hundred 
Thousand Dollars ($100,000.00), without interest | on or be¬ 
fore the first dav of Alarch 1916 and to furnislii and ad- 
vance further sums of money as may be needed for the 
business of said Department from time to time I after the 
iirst day of January 1917 up to One Hundred [riiousand 
Dollars ($100,000.00) the necessity for and thji time at 
which such additional capital shall be advanced sl|all be de¬ 
termined by and between the second party hereto and 
.Jerome Ackerman, of Detroit, Michigan, but in| any case 
such additional One Hiuidred Thousand Dollai's ($100,- 
000.00) shall be advanced before December 3llst, 1917. 
'riiese further sums so advanced shall draw intei^est at the 
rate of six percent (6^7) per annum, and whichj advance¬ 
ments shall be known and designated on the bojoks to be 
kept by said Department as ‘‘Straus Land City| Real Es¬ 
tate Advancements” and the interest thereon slujll be con¬ 
sidered and treated as a part of the expenses of said De- 
])artment in computing the net profits thereof herein¬ 
after referred to. j 

Within the limits referred to as to the extenjt of such 
Straus Land City Real Estate Advancements fcjr the use 
of said (b‘ty Real r-']state Department by the fi|*st party, 
it is mutuallv agreed and understood bv and between the 
parties hereto that the City Real Estate Department shall 
continuously obtain such money or repay .such money as 
tlie exigencies and best interest of said City Real Estate 
Department shall demand. Interest to be charged on 

I 

average monthlv balance. i 

For the purpose of mutually defining the sco^e and na¬ 
ture of the business to be undertaken and conducted by 
the said City Real Estate Department, it is distinctly under¬ 
stood and agreed by and between the parties hereto that 
said Department is not organized for the pnrposje of mak¬ 
ing loans for commission or buying mortgages oj* notes or 
land contracts, nor is any such other business contem¬ 
plated as would be considered as coming within |the scope 
of an investment business. i 

41 2. That for and during the term commjencing on 

the first dav of Januarv 1916, and ending on the 
first dav of Januarv 1921, the first partv agrees to and 
does hereby employ the said second party and the second 
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party agrees to and does hereby engage his services to the 
tirst party in the management and conduct of said City 
Real Estate Department and agrees to devote his entire 
time and energies to the conduct of the business of said 
Department (except such time as may be necessary for the 
oversight and management of the real estate at the present 

time owned or eoiiti*olled bv him or in wliieli he mav Ix^ 

• • 

financially interested. A memorandum of such interests, 
marked ‘‘Exhibit A’' is attached hereto and made a part 
of this contract and which for purposes of further identifi¬ 
cation is signed by the second party hereto) in a competent 
and efficient manner and to the best interests of the party 
of the first part, and the second party agrees that he will 
not himself or through any agent or representative en¬ 
gage in the business of buving or selling farm lands or citv 
property or leaseholds, either for himself or as agent for 
another, cither directly or indirectly, during the period 
covered by this contract, and that he will not purchase any 
parcels of real estate for said Department at a cost ex¬ 
ceeding Ten Thousand Dollars ($10,000.00) each, without 
the consent of two Directors of the first party, and that 
no purchases shall be made of realty leaseholds without the 
consent of one Director of the party of the first part. 

The minimum selling prices on all properties and lease¬ 
holds siiall bo fixed by agreement between both parties 
hereto and no reduction in such minimum selling prices 
shall be made without the consent of one Director of the 
first party and said second party. 

The said party of' the second part shall be elected Vico 
President and Assistant Secretarv of the Straus Land Cor- 
])oration. Limited, which office he will hold for the period 

of this contract. All deeds and instruments of convevance 

* 

must bo signed ])y either the President or a Vice President 

and attested bv the' Secretarv oi* an Assistant Secretarv 

• • • 

of the said first party. 

The offices of said Department shall be maintained in 
the said City of Detroit. 

3. The second j^arty shall receive and hereby agrees to 
accept in full as a salary for all his services and the first 
T)arty liereby agrees to pay him from the net profits of said 
Department as a salary, a sum equivalent to fifty per cent 
of the first ten thousand dollars, forty per cent of the sec¬ 
ond ten thousand dollars, twenty-five per cent of the third 
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I 

ten thousand Dollars and fifteen per cent of all ovpr thirty 
thousand dollars of the annual net profits earned by the 
said City lieal Estate Department during the said period 
of five years of this contract and the said secoiiid party 
shall ))e responsible for and pay for any loss duHng any 
of said years on the same basis and in the same! propor¬ 
tions as herein provided for his share of the nej: profits. 
Such earnings and losses, if any, shall be adjusted, set 
iij) and del)it(‘d or credited to him on tlie books ofjsaid De¬ 
partment at the end of each year of the period of said 
contract, but the final settlement and payment thereof to 
be made onlv at the termination of this cotitract. 

*• I 

42 4. All notes, mortgages, contracts and rehl estate 

accpiired in the conduct of the business of ^^^id City 
Heal Estate Department shall be taken in the name of the 
lirst ])arly and shall be inventoried at the end of dach year 
and all such notes, mortgages and contracts shall lie valued 
on the basis of their drawing six per cent interest,, that is, 
if any of such notes, mortgages or contracts sh^ll draw 
less than six per cent interest per annum, the difference 
shall be deducted from the face value thereof. |A11 real 
estate owned by said first party and acquired b>| the op¬ 
eration of said City Department shall be invenloried at 
the then actual value thereof, but in no case at n"|ore than 
actual cost. | 

7). The pro]')ortionate cost of unex])ired insurance at the 
(Mid of each fiscal vear shall be considered and | invoiced 
as an asset, but advertising, advertising supplies iind good 
will shall not be considered or invoiced as an asspt, either 
in anv annual inventorv or in the inventorv takcjni at the 

• • * I 

termination of this contract. Only profits on ])ur(j*hases or 
sales actually closed shall be invoiced except as (jtherwise 
herein provided for at the termination of this jcontract. 
All improvement assessments shall be added to the cost of 
properties as and when paid. All general taxes j assessed 
on property purchased through said City Department and 
owned by said first jiarty and the i)ro})er proiiortiqns of the 
foreign corporation tax paid by said first party to ^he State 
of Michigan and of the income tax paid by it to tlie United 
States, based upon the earnings of said City Department 
as compared with the total net earnings of said fii-’st party 
shall be charged to and paid by said City Departrhent as a 
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l)arl oi liie expenses of said Department it* not paid by 
sueii Department at the end of the year in which assessed. 

6. Xo part of the net earnings of said City Department 
sliall be withdrawn by either party hereto, but the same 
shall be left in the ‘ business of Sciid Department without 
interest until the termination of this contract, at which 
time if this contract shall not be further extended bv mutual 
agreement, all the assets of said City Deal Estate Depart¬ 
ment shall be invoiced at their actual cash value to be 
jointly determined and fixed by the second party hereto 
and by a person selected by said first party, who shall act 
and be known as appraisers, but in the event that they 
are unable to agree' upon the value of any of such assets, 
they shall select a third party who, together with them, shall 
act as appraiser, with authority to determine and fix the 
value of such properties or assets not so agreed ut)on by 
the said second party and the person so selected by said 
first party, and the decision of said appraisers, or any two 
of them, as to the v^alues of any such properties or assets 
shall be final and conclusive upon both parties hereto. 

7. At the termination of this contract, or anv extended 
term thereof by mutual agreement, within 60 days there¬ 
after, the assets of said Department shall be distributed 
as follows: 

1. All liabilities tb any party incurred by said first party 
on behalf of said City Real Estate Department shall be 
first paid, exce])! such liabilities on notes, secured by mort¬ 
gages on real estate accpiired or sold or carried on 
43) the })ooks of'the said City Real Estate Department 
and contracts for the purchase or sale of Real lils- 
tate made on behalf of said corporation by said City Real 
Estate Department. 

'1. The first party shall have its choice of the assets of 
said Department and withdraw the same up to one hun¬ 
dred thousand dollars ($100,000.00) in full for the re-pay¬ 
ment of said first' one hundred thousand dollars ($100,- 
000.00) advanced to said Department as working capital, 
without interest, and also up to the amount of any and all 
additional advancements made by first party to or for the 
use of said department and credited to the account here¬ 
inbefore referred to as ‘‘Straus Land City Real Estate 
Advancements” with interest as hereinbefore provided, 
thereon, at the rate of six per cent, per annum on such addi- 
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lioiial advancements, also any other liabilities incurred for 
or on behalf of said City Real Estate Department! not here¬ 
inbefore referred to. i 

The balance of the assets tlien remaining shall be con¬ 
sidered as representing the net profits of said Dijjpartment 
and shall be divided pro rata as follows: The s^id second 
party shall receive a portion of such residue of the then 
remaining assets equivalent in value to his sluire of the 
net profits, (less his share of the losses, if anjy) of the 
business of said Department and set up on thd books of 
said Department as hereinbefore jjrovided, and t^ie balance 
of such assets shall be and remain the property of said 
first ])arty. i 

S. In the event, however, that the parties herefo are un¬ 
able to mutually agree as to the proper pro ratja division 
of such balance of said assets, each party he|reto shall 
choose one person and the two so chosen shal^' choose a 
third who, together with the two so first chosei^ shall act 
as arbitrators, with authority to and who shall |determine 
and fix the pro])er pro rata division of such assets on the 
basis of values heretofore fixed by the appraisers herein¬ 
before referred to, between the parties hereto jin accord¬ 
ance with their respective interests therein, and tljie decision 
of said arbitrators, or any two of them, in so cooing shall 
be final and conclusive upon the parties hereto. I Such dis¬ 
tribution, however, shall be subject to the privilege hereby 
given to the first ])arty hereto to purchase th(^ pro rata 
interest of the said second i)arty at the value I so agreed 
upon or so fixed by said appraisers and to pay fo|r the same 
either in cash or in notes at par and accrued interest se¬ 
cured by first mortgage upon city real estate spld by said 
(ii'st ])arty drawing not less than six percent interest or 
u])on farms sold by said first party drawing no): less than 
five and one-half percent interest and maturing! in not ex¬ 
ceeding five years from March 1st, 1921, payijient guar¬ 
anteed by either Straus Land Corporation, Limiited, or the 
Straus Brothers Company. ! 

9. There shall be charged to said City Real Estate De¬ 
partment as a part of its expenses to be deductifd from its 
gross earnings, for the purpose of determini^ig its net 
])i*ofits, all its necessary operating and other expanses prop¬ 
erly chargeable thereagainst, including a part of! the salary 
of Fifteen Thousand Dollars ($15,000.00) paid by the first 




40 


UXIOX GUARDIAN TRUST COMPANY, EXR., VS. 


party to Jerome Ackerman for liis general supervision and 
management of the business of the hrst party, inciuding 
said City Real Estate Department, which part of said 
44 salary of Fifteen Thousand Dollars ($15,000.00) 
shall be computed on a basis of the pro rata propor¬ 
tion which the net 'earnings of said Citv Real Estate De- 
partment shall bear to the net earnings of JStraus Land 
Corporation, Limited, as a whole, including said City Real 
Estate Department and before the said salary of Fifteen 
Thousand Dollars ($15,000.00) shall have been charged 
against same, and for the purpose of the distribution of 
this salary and net earnings of Straus Land Corporation, 
Limited, shall be arrived at after deducting all dividends 
paid or payal)le on its first and second preferred stock, or 
if the preferred stock of the Straus Land Corporation is 
redeemed and its present net assets not reduced, then the 
simi of $50,500.00 to be charged against expense account 
of Straus Land Corporation in lieu of said preferred stock 
dividend, always, provided, however, that in no case and 
under no circumstances shall the proportion of said salary 
of Fifteen Thousand Dollars ($15,000.00) to be charged 
ill any one year to' the said City Real Plstate Department 
exceed Fifty percentum (50%) thereof, or Seven Thou¬ 
sand Five Hundred Dollars ($7,500.00) per annum. 

dTiere shall also be charged to said Citv Real Estate De- 
])artment as part of its expenses such proportionate share 
of the salary and expenses of any other emloyee of said 
Cor])oi*atioii whosliall devote any part of his services to said 
City Ifeal Estate Department, which proi)ortionate share 
shall be determined by mutual agreement betwecm the said 
s(H-ond party and Jerome Ackerman. 

A separate set of books of account and recoixls shall be 
ke])t for the purpose of recording the transactions and re¬ 
sults of business of said Department as distinct from those 
of said first party not connected with said Department. 

In tlie event of the death or ])ermanent disability of said 
second party, his interest in the Department, within (50 days 
thereafter, is to be purchased by the party of the first part 
in the following manner: 

The party of the first part is to pay to the party of the 
second part or his legal representatives the amount due 
said party of the second part as shown on the books at the 
last ])receding inventory made prior to the death or perma- 
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iieiit disability of said party of the second p^rt without 
any revaluation or reappraisenient whatever^ accepting 
said inventory as being conclusive for all purposes up to 
dale of said inventory })liis an addition thereto of ten per- 
eentuni (10%) thereof, which additional ten i percentum 
(10% ) is mutually understood to represent fullj considera¬ 
tion for all fluctuations in value and for the waipng on the 
part of the party of the second part of any revaluation or 
reappraisement of the assets composing the said last pre¬ 
ceding inventorv. ! 

For the services of the party of the second part from 
the date of said last prior inventory until the date of such 
death or permanent disability of the party of jtlie second 
])a]‘t, the ])arty of the first part is to allow said party of 
the second part or his legal representatives, f(|r such pe¬ 
riod, namelv: from the date of the last inventory until such 
(leatli or permanent disability, a salary at the ifate of Ten 
Tlionsand Dollars ($10,000.00) per year for th^ period of 
months after the end of said fiscal yearj up to and 
4.') including the month in which the services f)f said sec¬ 
ond party are so terminated by said death or perma¬ 
nent disability, which salarv is to be in lieu of and not in 
participation of any share of the net profits, ojr losses of 
said City Real Estate Department for said period of months 
between the said last prior inventory and sucji death or 
disability. | 

The party of the first part has the privilege] of paying 
for said interest and remuneration as above stated, in either 
cash or notes secured by mortgage. If the notjes secured 
by mortgage are on Detroit City property theyjshall draw 
interest at not less than six percent per annujn, payable 
innually; if secured by farm lands they shall draw interest 
it not less than five and one-half percent ]km' allium, pay¬ 
able annually. None of the notes are to be due Ipnger than 
a period of five years from the date at which the\| are trans¬ 
ferred and the payment thereof is to be guaranteed by 
either the party of the first part or The Strauf^ Brothers 
Company of Ligonier, Indiana. | 

It is also mutuallv agreed and understood l^v and be- 
tween the parties hereto, that any reorganization involv¬ 
ing the consolidation or merging of the first p4vty hereto 
with The Straus Brothers Company of Ligonier, Indiana, 

6—5602a i 
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shall not be considered as or operate as iiiterferhig with 
the carrying out of this contract, nor shall any change or 
inoditication in the terms thereof be involved bv reason 
ut such ineri>-er or consolidation. 

It is also mutuallv agreed and understood bv and be- 
tween the parties hereto that where guarantee of payment 
as referred to hereinbefore in reference to mortgages se¬ 
cured bv real estate, such guarantee is to be construed as 
meaning guaranteeing payment so far as tlie principal is 
concerned within six months after maturitv and interest 

ft 

at maturitv. 

In witness whei'eof the parties hereto have this seventh 
(lav of F(‘bn]aiw 191d, set their hands and s(*als in tlie citv 

» « ft 

of I/igonier, Indiana. 

fcoRpoRATRSKAL.l STRAUS LAND rORPORA- 

TIOX, LI FITTED, 

?>v STMOX J. STRAUS, 

W-Prrs. 

MAX BEREXDT, 

jlssf. Src/f. 

JOSEPH L. SELLTXn. 


i i 


Exhibit A." 


1. All leaseholds at present owned by Selling & ^lay, who, 
it is understood are to acquire no more such interests. 

2. Interest in Grunow and Patterson, drug corporation, 
who are to acquire no properties or leases. 

3. Interest in Atlantic Realty Company, Seven ^lile Road 
])roperty. 

4. Interest in The Equitable Realty Company of Detroit, 
Radiator Building. 

(J. L. SELLIXG.) 


40 (The witness, after examining Petitioner’s Exhibit 

Xo. 2, at the direction of counsel, resumed.) 


This is the contract under which the Straus Land Cor¬ 
poration and I operated this real estate venture. It was 
executed on tlie date shown in the contract. 

K. 17: 1 organized the business and virtuallv con- 

' ft 

ducted it as though it were mv own business. I 
went about tlie business of buying and selling real estate, 
and all the negotiations pertaining thereto; and it was un- 
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1 

] 

(lerslood that 1 was to do thiiig-s as 1 tlioughf best for the 
owner and co-owners. ! 

The name of this business was ‘‘The Citvl Real Estate 

^ I 

Department of the Straus Land Corporation. 

We had an entirely separate set of bookj; of account 
covering this business apart from that of the iStraus Land 
Corporation, which was as separate as though it had been 
an individual concern and not in any way reflated to any 
other business. The books were kept by a b(j)okkeeper of 
tile City Real Estate Department. l 
T. r did mots of tlie luisiness for thjs City Real 

Estate De])artnient. I negotiated cont|racts, signed 
the contracts, executed deeds, drew cliecks, njiul so forth. 

Xeitlier the Straus Land Corporation nor I ^tithdrew any 
nionev from the venture from the time it whs organized 

• j 

until ])rior to the final settlement in 1922. j 

1 kept othee houi’s only as 1 thought best. 1 did not ac¬ 
count to anvbodv for niv time. i 

* * * • ^ • 

T. IS: The next to the last iiaragraph in division two 

of the contract, readingas follows: “The said ])arty 
of the second iiart shall be elected Vice-Prbsident and 

‘ I , , 

Assistant Secretary of the Sti'aus Ijand Coi*i)o|i*ation, Lim¬ 
ited, which office he will hold for the ])ch'iod of this 
47 contract. All deeds and instruments of 1 conveyance 

I 

must be signed bv either the Presidentj or a Vice- 
President and attested bv the Secretary or ah Assistant 

• * I 

Secretary of the first party,” became aj part of the 
T. 19: contract under the following circumstjinces: Dur¬ 
ing the cousre of our negotiations T hafl refjucsted 
from my prospectiye partners—that may not bc( the words, 
but that is the substance—an irrevocable pow^r of attor¬ 
ney to transact business for the City Real Esthte Depart¬ 
ment in order to have absolute yiowcr in it; and they said 
that they w’ould rather not do it in that form, bi,it that they 
would elect me vice-president and assistant secre|tary, which 
would, in fact, accomplish the same purpose, i 
T was very strong that there should be no misunderstand- 
ing, about the fact of the partnership, whateyer|you call it, 
because I had yolunteered that purely for the reason that 
r wanted it to be no relationship other thanj in fact a 
partnership regardless of whether it is called aj joint yen- 
ture or co-proprietor, or whateyer it is called.l 

That is one of the suggestions taken up in this letter of 
February 4, 1916. I recall that T made such a Suggestion; 


1 
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I made it both in this letter and also verbally during the 
course of our negotiations. 

The portion of the letter that covers this suggestion is: 
‘‘That the first party agrees that it will execute an iriw- 
ocable power of attorney to the second party, authorizing 
him to buy and sell real estate, execute and discharge real 
estate mortgages, and land contracts, execute promissory 
notes and sign checks for first party upon the bank account 
of the City Keal Estate Department, said power of attor¬ 
ney to run during the life of this contract.’’ 

T. 20: The City Real Estate Department had a sepa¬ 

rate bank account. I drew checks upon that bank 

account. 

In 1916 I had property of the net value of ap- 
48 proximately $100,000.00. 

The Straus Land Corporation did contribute addi¬ 
tional capital of $100,000.00. It alone contributed such 
additional $100,000.00. 

T. 21: The parties made a settlement under this con¬ 

tract, 1 think, in 1922, if I remember rightly. The 
contract ori<»-inallv terminated on Januarv 1, 1921, and it 
was extended for a vear. That would bring it down to 
January 1, 1922. We made a settlement during the last 
month of 1922. 

I did not receive my share of the profits solely in 
cash. 


T. 2d: T1 k‘ total profit to me fi’om th(‘ venture was 

$.")9,499.9.”). There was a sharing of the assets re¬ 
specting this y)rofit prior to 1922. On January 1, 1921, I 
took $9,000,00 as a share of a leasehold that the corpora¬ 
tion owned. That left a balance of profit due me of $50,- 
499.95. I received this balance in 1922 in this manner: 


Cash, $13,450.76, a mortgage of the face value of $12,500.00 
with interest accrued thereon of $79.19, and two notes of 
the Straus Land Corporation, one for $13,750.00 due Janu¬ 
ary 1, 1924, and the other one for $13,750.00 due January 
L 1925, which makes a total of $53,529.95. This total in¬ 
cludes interest of $3,030.00 on the balance because we did 
not settle until a year after the expiration of our renewed 
contract, and that was the interest and amount that would 


have been coming to me if we had settled sooner. 

T. 25: There was not anv profits from this venture in 

1922. 
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I 

T. 2(): By Mr. F"oss: The petitioner admits (tor the pur¬ 

pose of this proceeding that he is oh a cash re¬ 
ceipts and disbursements basis. ! 

I 

Cross-examination: | 

I 

The final settlement in 1922 was made undeij’ clause six 
of the contract except the matter was not hanc^led as was 
provided for in clause six. I mean by th^it, I do not 
49 think we exactly referred to this contrj^ct because 
we did not appoint a third party for arljitrator, or 
any appraisers. 1 

_ ^ I 

T.27: By Mr. Allen: Then, under this ecjutracl the 

amount of .$50,420.76 was not available! until 1922, 
was it ! A. It might have lieeii if either ])arty| had made 
a demand for it. j 

Q. Under that contract do you think that wojdd be pos¬ 
sible? A. No, not under the strict wording of tlie contract. 

Q. Did you report that amount as income fhat might 
have been earned during the year 1917 f A. N6. 

Q. You did not receive the entire amount o|‘ this con¬ 
tract? A. No. I 

Q. And being on the cash receipts and disbursements 
basis, you did not believe that you were supposed 
T. 28: to r(‘])ort it ? A. T did not ])ay very inu('|i attention 
to it I)ecaiis(‘ 1 did not r(‘eeive any (|*asli: so 1 
did not make anv return on that. I 

• I 

I 

The same is true for the years 1918, 1919, and 1920, ex¬ 
cept that in one of those years we had a loss I would 
not have had to report very much. , 

In 1921 when T took that int(‘rest in tin* l(‘as(|hold I i*e- 
])orted the $9,000.00. I 


T. 29: 


Q. And .$.‘)0,42().76 in 1922, when you received it ? 
A. Yes, that is the amount. ! 


T. 29-T. 32: Thereupon there was received ih evidence, 

without objection, Kespondent's Kxhibits A, 
B, C, D, M, and F, being income tax returns of j-Joseidi L. 
Selling, signed and sworn to by him, for calen^lar vears 
1917,1918,^1919,1920,1921, and i922, which disclose the fol¬ 
lowing material matters: ! 
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Exhibit A. 


I n<l}ri<fu<il liicotftr 'I'li.r I,'( turn for (’ulniddr Y<'ur of Jos. L. Scllin;/. 

Detroit. Michigan. 

Filed on A{)ril 1, IDIS.' with Collector of lulernal Revenue. Detroit. 

Miehipin. 


Sclu*<llllc 


lucoiiic from'S:il:iri(*s. \Va,:res. 
Diriv-tors' Fefs ;uul rensions. 


('ommission>. Itoiiuses. 
:in(I fi'om rrofi'ssions : 


1. By whom 3. Name and address of 

received. 2. Occupation. employer. 

.T. L. Selling.Pre.<icient.Scllinf: & May, 320 Farwell 

Blcij:., Det.$3,000.00 

. . ' .Grunow & Patterson, 320 

Farwell Bldg., Det. 5,400.00 


Schedule 

Schedule 

Schedule 

Schedule 

Schedule 


Schedule 

Schedule 


B. Income from Business. 

C. Profits from Sale of Real Estate. Stocks, Bonds, and 

Other Property . 

I). Income from Rents and Royalties. 

E. Interest on ' Bonds and Other Obligations of the 

United States issued .since September 1, 1917. 

F. Dividends on Stock of Corporation Organized or 

Operating in the United States and Subject to In¬ 
come Tax. 

G. Interest on Tax-Free Covenant Bonds. 

H. Other Income .... 


None 

None 

None 

None 


None 

None 

None 


Schedule I. Total Net Income From All Sources. .$S.400.00 

Schedule .1. General Deductions . 169,03 


Sohednle K. Total Net Income. .$S.2.30.0T 

Schedule L. Less Excess Profits Taxes, if any, for 1917. 192.00 


Schedule M. Total Net Income. $S.03S.97 

Schedule N. Contributions to Charitable Organizations, etc. 796.50 


Schedule O. Total Net Income on which tax is to be computed.... $7,242.47 

Total tax . 416.12 
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Indirifiual Income Tax Return for Calendar Year 191S o/./o.?rp/j 7>. fuelling. 

Detroit, Michigan. 

Filed on or before March 15. 1919, with Collector of Internal Revenue. 

Detroit. Michigan. 


Schedule A. Income from Business or Profession. None 

Schedule B. Income from Salaries. Wages. Commissions, Bonuses. 
Directors’ Fees and Pensions: 


1. By whom 

received. 2. Occupation. 

,1. L. Selling.President.. 


44 


4* 


44 


3. Name and address of 
employer. 

Selling & May, 320 Farwell 


Bldg.$4,500.00 

Grunow & Patterson. 5,400.00 
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Schedule C. Income from Partnerships, Personal Service C<^r- 

porations, and Fiduciaries.. None 

Schedule D. Profit from Sale of Land, Buildings, Stocks, Bonces, 

and other property.j.. None 

Schedule E. Income from Rents and Royalties.|.. None 

Schedule F, Interest on Corporation Bonds Containing Tax-Frjee 
Covenant, on which a Tax of 2% was Paid by 

Debtor Corporation .|.. None 

Schedule G. Other Income .j.. None 

Schedule H. Total Net Income from Above Sources.|.. S0,fK)0.(X) 

Schedule I. General Deductions not Included Above.j.. 936.29 

I ■ 

Schedule J. Total net income on which a normal tax is to b<' 

calculated at 191S rates.j.. $8,963.71 

Schedule K. (a) Dividends on stock of corporations organized or 

doing business in the United States. I. . None 

K. (b) Taxable interest on bonds and other obligatiojns 

of the United States issued after September 1. 10l[7. None 
Schedule L. Total net income subject to surtax at 1918 rates..j.. $8,963.71 

Total tax.j. .$6.“()..“)(> 

! 

.*52 Exhibit C. I 

j 

In(Iirf(lual Income Tax Return for Caleridar Year 1919 of Joscp\i L. Selling, 

Detroit, Michigan, | 

I 

Fil(“d on F(‘b, 17. 16.30. with ('ollector of InUM-n.-tl R(‘Vi‘mji(*. Detr<tit. 

Michigan. j 

! 

Schedule A. Income from Business or Profession.!.. None 

Schedule B. Income from Salaries, Wages, Commissions, Bonuses, 

Din'Ctors’ Fees and T’ensions: j 

1. By whom 3. Name and address oi^ 

received. 2. Occupation. employer. | 

,1. L. Selling.President. Selling & May, 320 Farwill 

Bldg.J.. $4,500.00 

Do. Do.Grunow & Patterson, 320 

Farwell Bldg.5,400.00 


Schedule C. Income from Partnerships, Personal Service Cor¬ 
porations and Fiduciaries.[. 

Schedule D, Profit from Sale of Land, Buildings, Stocks, Bonds 
and Other Property, and from Liquidating Divi¬ 
dends .1. 

Schedule E. Income from Rents and Royalties. 

Schedule F. Interest on Corporation Bonds Containing Tax-Frke 
Covenant, on which a Tax of 2% was Paid by 

Debtor Corporation .j. 

Schedule G. Other Income .1. 


Schedule H. Total Net Income from Above Sources.L. $9,900.00 

Schedule I. General Deductions not included above: | 

Ta xes ]ia id..$231 .(ju 

Contributions . 718.00 '.>49.64 


Schedule J. Total Net income on which normal tax is to be calcu¬ 
lated at 1919 rates.1. $8,950.36 

Schedule K. Dividends .j. None 

Taxable interest on bonds.j. None 

Other income .None 

Schedule L. Total net income subject to surtax at 1918-19 rates [. $8,950.36 

Total tax .j. $554.51 


None 


None 

None 


None 

None 


! 
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53 Exhibit D. 

Individual Income Tax Return for Calendar Year 1030 of Joseph L. 

Detroit, Michigan. 

Filed on March 11, i;)21. with Collector of Internal Revenue. Detroit. 

Michijtan. 


Schedule A. Income from Business or Profession. None 

Schedule B. Income from Salaries. Wajtes, Commissions, Bonuses, 

Directors’ Fees, and Pensions: 

1. By whom ' 3. Name and address of 

received. 2. Occupation. employer. 

J. L. Sellinsj.President.Sellin?: & May, 320 Farwell 

Bldg.$4,500.00 

“ •* •* . “ .Grunow & Patterson, 320 

Farwell Bldg. .’.HMUMi 

Sche<lule C. Income from Partnerships, Personal Service Corpora¬ 
tions, and Fiduciaries. None 

Schedule D. Profit from Sale of Land, Buildings, Stocks, Bonds 
and Other Property, and from Liquidating divi¬ 
dends . None 

Schedule E. Income from Rents and Royalties. None 

Schedule F. Interest on Corporation Bonds Containing Tax-Free 

Covenant, on w’hich a Tax of 2% was paid at 

source . None 

Schedule G. Other Income . None 

Schedule H, Dividends . 4,960.00 

Schedule I. Taxable Interest on Liberty Bonds, other obligations 

of the United States, and War Finance Corporation 
Bonds . None 


Schedule J. Total Net Income.$14,860.00 

Schedule K. Deductions . 844.36 


Schedule L. Net Income .$14,015.64 

Schedule M. Contributions . 981.00 


Schedule N. Net Income upon w’hich Tax is to be Computed.$13,034.64 

Total tax . $551.67 


.54 Exhibit E. 

Individual In<‘<nne Tax Return for Calendar Year 1921 of Joseph L. Spelling. 

Detroit, Michigan. 

Filed on March 6. 1922. with Collector of Internal Revenue. Detroit. 

Michigan. 

Income. 


1. Salaries, Wages. Commissions, etc. (state name 

.and address of i)erson from whom received) : 

Selling & May. .$4..500.00 

Grunow & Patter.'?on. 5.400.00 

2. Interest on Bank Deposits. Notes. Mortgage.s, and 

Corporation Bonds . 60.20 

Income from Partnerships, Fiduciaries, etc. (state 
name and address of partnerships, etc.) ; From 
joint account with Straus Land Corp.. Ltd.. Far- 

well Bldg.. Detroit. 9,000.00 

4. Rents and Royalties. 
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5. Profit (or loss) from Business or Profession (not j 

including income from partnership ) . [... 

6. Profit (or loss) from Sale of Real Estate.^ . 

7. Profit (or loss) from Sale of Stocks, Bonds, etc. |... 

S. Dividends on Stock of Domestic Corporations_ 9,01^.00 

9. Taxable Interest on Liberty Bonds, etc. J... 

10. Other Income: (a) Insurance Commission. 3jl.32 

- 1 - 

11. Total Income . ;... $28,003.52 


Deductions. 


13. Taxes Paid . 

15. Contributions . 

Total Deductions 

Set Income . 


72^.56 

1,55^.00 

... i... 2,279.56 


$25,723.00 




Total tax . J... $2,264.60 

I 

Exhibit F. I 


f}id}viduo1 Income Tax Return for Calendar Year 1922 of \ J. L. Sellmg. 

Detroit, Michigan. | 

Filed March 10. 1923. with Collector of Internal Revenue, Detroit, 

Michigan. | 

Income. ' 


1. Salaries, Wages. Commissions, etc. (state name 

and address of person from whom received) : 
Straus Land Corporation, Ltd., Detroit, 

Michigan . 

Grunow &. Patterson, Detroit, Michigan. 

2. Income from Business or Profession. 

3. Interest on Bank Deposits, Notes, Mortgages, and 

Corporation Bonds—Straus Land Corporation.. 

4. Income from Partnerships. Fiduciaries, etc. 

5 Rents and Royalties. 

6. Profit from Sale of Real Estate, Stocks, Bonds, 

etc.Loss 

7. Dividends on stock of Domestic Corporations_ 

8. Taxable interest on Liberty Bonds, etc. 

9. Other Income . 


I 

$50,42^.76 

,5,40^.00 

Nope 

3,382.01 

Noue 

1,014.76 

i 

3,750.00 

9,450.00 

Nope 

Nonje 


10. Total Income 


$65,917.53 


Deductions. 


11. Losses by Fire, Storm, etc. Nonje 

12. Interest Paid . 276.04 

13. Taxes Paid . 841.82 

14. Bad Debts . None 

15. Contributions . 1,896.50 


Total Deductions 


3,014.36 


Net Income .|... $62,903.17 

Total Tax .j... $12,206.16 

Less: Income and profits taxes paid to foreign countries! or 
possessions of the U. S.|... 6,161.59 


I 


I 

j 


Balance of Tax, 

7—5602a 


$6,044.57 
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56 T. 33: (The'witness resumed:) It is true, as I 

stated on mv direct examination, that I was 
vice-president of this concern. I had my name on the let¬ 
terheads of the concern as vice-president. 

In reporting- this :r50,420.76 I placed it under salaries, 
wages and commissions, rather than as ‘‘income from busi¬ 
ness or profession'- or from partnerships. When I so 
placed it T did not consider that the sum was salary or 
wages, but the accountant who prepared this return wrote 
to the Government and asked them what the relationship 
was, and the Government decided that this was an employee 
contract. As I recall, he wrote in 1922, when we were go¬ 
ing to settle. 

That is the first time I wrote to the Government regard¬ 
ing when this should be reported. I testified previously 
that I had tnade no return on this matter. 

T. 34: Xo, it was not my intention, or hope, to find out 
from tli(‘ (lo\'ennneiit wlieii this aniouul sliould b(' 
reported, what year tlie tax should be re])orted. It was not 
tliat at ail. It was simply to know what the relationship 
was, and the* (lovca-nnumt retunied llu^ contract with opin¬ 
ion llial lids was an eni])loy(H‘ contract, and that hcnc(‘ it was 
all taxable in 1922. 

I did not think it made any difference whatever, and I 
did not care whether their opinion of the relationship was 
that of employee so long as the relationship was actually 
that of partnership or co-proprietor between us—I did not 
care what the rest of the world thought. 

I did not know anvthing about the statute of limitations. 
There was not any intention of taking any advantage of 
the statute of limitations, I will say that. 

I was willing to pay the Government my 1916, 1917,1918, 

1919, 1*920, and 1921 taxes. 

57 T. 35: Bv ]\[r. Allen: I might state, vour Honor, 

to the Board that petitioner’s counsel has 
stated to me that there was a ruling made on this case. If 
I were in possession of the ruling, I would be glad to in¬ 
troduce it in evidence, but I still think it has no bearing on 
the case except that petitioner has brought the matter in, 
and I wish to say that the files in the case contain no rec¬ 
ord of any such ruling. 

T. 36: (The witness resumed:) I have no records to 
show how the Straus Land Corporation handled 
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’ j 

this matter. I have no records, papers, or data 6f any sort 
with me. I 

In respect of the $9,000.00 that I reported in 11921, that 

was a partial settlement which I considered available at 
that time. Yes, having received that I reported that as 
income received. | 

T. 37: Well, as to the amount of $50,420.76 reported 
in the 1922 return, I would not say |t was not 
available until 1922, but no effort was made on tjhe part of 
either of the parties to the contract to obtain it. No, no, 
i do not mean that the parties made no effort to|determine 
anv distributable share; I mean to obtain anv.j The dis- 
tributable share was determined everv year. 

ft I * 

T. 38: No, it was not possible to determine tjhe distrib¬ 
utable share under the terms of the contract which 
provided for losses. Therefore, there was no effort made 
to get that particular amount at that time. I |am not so 
sure that I could not have gotten settlement uniil 1922 on 
that contract if either party had made a demandj for it. It 
was the intention of this alleged partnership thatjthe money 
should remain in the business during the life (jf the con¬ 
tract. I do not think any man with a salary ^tould ever 
wait for five years for his ‘^alleged” salary. I 


58 Redirect examination: | 

T. 38: This contract was drawn between Jlr. Straus 

and myself. ! 

T. 39: I did not have a lawyer to help me (^raw it, or 
anybody with legal knowledge. Thete was no 
lawyer, and no attention paid to the wording of lit particu¬ 
larly, except that I Avanted it clearly understood! about the 
profits and losses. That was really the only jfart that I 
attached any significance to, as I have stated before. 

On my direct examination, I said that there Ayere books 
kept of the business operations. Such bc[oks A\’ere 
kept. I 

T. 40; On my cross examination, I stated tihat it Avas 
not possible to determine my share of |he profits, 
or the share of the profits of the lands of the Stjraus Land 
Corporation. I did not mean that unqualifiedly. | The prof¬ 
its could be determined for each year, but und^r the con¬ 
tract I believed that it aa'us better to aAvait th(^ final end 


I 

I 
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before taking any ,of those profits in case there should be 
subsequent losses vvhich I might have had to pay out of 
ray pocket. I kno\v that there was a determination of prof¬ 
its from vear to year; there was such determination. 

The loss that I spoke of was deducted from the previous 
year's credit of profits, or, as I recall it, possibly from the 
total credit balance standing in my name. 

In answer to a question by the counsel for the Govern¬ 
ment I stated that I did not receive any of this profit until 
in 1921 or 1922. I used the word ‘‘received” to mean that 
I did not actuallv get anv monev. I refer to the settlement 
as being the final settlement but each year we stated plainly 
on our books just what the amount was due to the Straus 
Land Corporation and was due to me. At the end of each 
year, we took inventory and stated plainly just exactly 

what the share was. 

59 T. 41: I do not really remember what is being re¬ 
ferred to in asking me what I meant by the 
word “received” as I answered the question by the coun¬ 
sel for the Government. 

No, 1 did not receive any of the profits until 1921 and 
1922, but I received credit for them each vear on the books 
of the City Real Estate Department. 

Recross-examination: 

No, I do not think my return for each year did show those 
credits each year. I do not think that would do it. I did 
have a memorandum, but it is such a long time back I do 
not believe I have it. 

T. 42: (The witness, after examining the income tax 
return of the Straus Land Corporation for the 
year 1922, resumed.) 

I do not see any item in that return that refers to those 
credits. 

We had a regular set of books, a business set of books, 
and they were closed each year. I have tried very hard to 
get those books, but this was an office and they had another 
office in Indiana and they had sent those old books down 
there and I never was able to get them. I w’ould have liked 
to. I tried very hard to get them long before this 
hearing. 
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I 

1 

T. 43: Abe Ackerman is still living, the jjresident of 
this company. He is the only surviviijig member. 
He would give me the books if he had them. |They could 
not find the books. 1 

I do know the exact amount, what might I have been 
earned each vear. The settlement shows that. AVe have a 
copy of an audit made by an accountant. I rd^lied on the 
accountant entirely. j 

60 It is stipulated and agreed by and between the 
parties to this proceeding through theiri respective 

attorneys that the foregoing Statement of Evidence con¬ 
tains all the evidence adduced at the hearing ibefore the 
United States Board of Tax Appeals. i 

ARTHUR R. FOSS, i 

AttonieAj for Petitlauer. 

C. M. CHAREST, j 

General Counsel of the Bureau of\ 

Internal Revenue, Attorney for the 

Commissioner of Internal ^erenue. 

The foregoing Statement of Evidence is hereb}t approved 
and settled this 22nd dav of January, 1932. | 

(S.) ERNEST H. VAN FOSS AN, 

Member United States Board of Tax appeals. 

I 

i 

I 

61 United States Board of Tax Appeals. Filed 

Jan. 21, 1932. i 


Copy. I 

Before the United States Board of Tax Apjieals. 

I 

Docket No. 31384. | 

I 

Union Guardian Trust Company, as Executor of the Es¬ 
tate of Joseph L. Selling, Deceased, Petitioner, 

V. i 

1 

Commissioner of Internal Revenue, Respondent. 

Prcccipe for Record. j 

Filed January 21, 1932. | 

To the Clerk of the United States Board of Tax Appeals: 

I 

You are hereby requested to prepare, certify and trans¬ 
mit to the Clerk of the Court of Appeals of the ijistrict of 
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UNIOX GUARDIAN TRUST COMPANY, EXR.. VS. 


(^oluml)ia, in accordance with the rules of said Court, a 


transcript of tlie record in the above cause, and to include 
in said transcript of record, the following documents or 
certified copies thereof, to-wit: 

(1) The docket entries of all proceedings before the 
United States Board of Tax Appeals. 

(2) All pleadings before the Board of Tax Appeals, in¬ 
cluding the petition for redetermination as amended June 
3, 1930, and the answer of the respondent to said petition 
as amended. 


(3) The findings of fact and opinion of the Board of Tax 
Appeals. 

(4) The order of redetermination of March 27, 1931. 

(5) Suggestion of Death of Petitioner and Substitution 
of Partv Petitioner. 

(6) Order of September 22, 1931, vacating decision en¬ 
tered on March 27, 1931. 

62 (7) Order of September 22, 1931, substituting the 

Union Guardian Trust Company^ Executor of Estate 
of Joseph L. Selling, deceased, as petitioner. 

(8) Decision of September 24, 1931. 

(9) Agreement under paragraph (d). Section 1002, Reve¬ 
nue Act of 1926, that the review shall be bv the Court of 
Appeals of the District of Columbia. 

(10) The petition for review. 

(11) The Notice of filing petition for review and proof 
of service. 


(12) The statenient of evidence and order of settlement. 

(13) Orders enlarging the time for transmission of the 
transcript of record. Not included in record. 

(14) This Praecipe. 

ARTHUR R. FOSS, 
ARTHUR R. FOSS, 
Attorney for Petitioner. 


Service of a copy of the foregoing praecipe is hereby ac¬ 
knowledged this 21st day of January, 1932. The privilege 
of filing a counter praecipe is herebv waived. 

C. m‘ CHAREST, 

General Counsel^ Bureau; of Internal 

Revenue^ Attorney for Respondent. 
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DAVID BURNET, COMMR. OF INTERNAL RE\’T:NUE. 

1 

I 

63 Docket No. 31384. j 

Union Guardian Trust Company, as Executor of the Estate 
of Joseph L. Selling, Dec’d, Petitione|r, 

V. i 

1 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I 

I, B. D. Gamble, Clerk of the U. S. Board of T^x Appeals, 
do hereby certify that the foregoing pages 1 to 62, inclusive, 
contain and are a true copy of the transcript | of record, 
papers and proceedings on file and of record ip m}’ office 
as called for by the Praecipe in the appeal (oi* appeals) 
as above numbered and entitled. I 

I 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax ApP^als, at 
Washington, in the District of Columbia, this 2^th day of 
January A. D. 1932. ! 

I 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

i Clerk. 

j 

64 United States Board of Tax Appealsj. 

Docket No. 31384. | 

I 

Union Guardian Trust Company, Executor of |he Estate 
of Joseph L. Selling, Dec’d, Petitioner^ 

I 

I 

vs. j 

1 

Commissioner of Internal Revenue, Respondent. 

I 

Order Enlarging Time. | 

i 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record 5W|r petition 
for review of the above entitled proceeding in the Court 
of Appeals for the District of Columbia, be and it| is hereby 
extended to January 23, 1932. j 

(Signed) LOGAN MORRIS, 

ember. 

Dated Washington, D. C., Nov. 24, 1931. ! 
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rxiox gx\m:i)iax tiiust co. vs. david burxet, etc. 


A true copy. Teste: 

[Seal V. S. Board of Tax Ap})eals.1 

B. D. GAMBLE, 

CIrrk U. S. Jh)ar(l of Tax Appeal. 


65 LTnited States Board of Tax Appeals. 

Docket No. 31384. 


Uxiox Guardiax Tiiusx Compaxy, Executor of the Estate 
of Joseph S(‘irnii»\ Deceased, Petitioner, 


vs. 

CoMMissToxER OF IxTERXAL Revexite, Respondent. 

Order Enlarging Time. 

Pursuant to stipulation between the parties, it is 

Ordered that the time for preparation of the evidence and 
for transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is hereby ex¬ 
tended to February 23, 1932. 

(Signed) ‘ ■ LOGAN MORRIS, 

' Meyriher. 

Dated AVasliington, D. (\, January 21, 1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5602. 
Union Guardian Trust Company, Executor of the Estate of 
Joseph L. Selling, decTL, appellant, vs. David Burnet, Com¬ 
missioner of Internal Revenue. Court of Appeals, Dis¬ 
trict of Columbia. ' Filed Feb. 2, 1932. Henry AV. Hodges, 
Clerk. 
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Court of appeals;, ©isitnct of Cofumibia 


Jattary Term, 1932. 


Case No. 5602. 


Union Coardian Trust Company, Uxecutor of t|iie 
U sTATE of Joseph L. Sei.ltng, Deceased, i 

Appellant, \ 


David Burnet, Commissioner of Internal EEVENbE, 

Appellee. \ 


ON PETITION to REVIEW THE DECISION OF THE UNITED SPATES 

I 

BOARD OF TAX APPEALS. I 


BRIEF FOR THE APPELLANT. 


DECISION BELOW. j 

I 

The findings of fact and opinion of the United Sjtates 
Board of Tax Appeals (R. 9) are officially reported ^n 22 
B. T. A. 920, The final order of redetermination in favor 
of the Respondent (the appellee here) was entered on 
September 24, 1931 (R. 23). | 


2 


JUHISDICTION. 

The appellant is a ^licliigan corporation, liaving its 
principal office and ])lace of business in Detroit, ^Fichi- 
g’an, and is exeentor of the last will and testament of 
Joseph L. Selling-, deceased. The income tax return 
which is in question was not filed by the appellant but 
was filed by Joseph L. Selling while an inhabitant of 
Detroit, AFichigan, who has since died. Upon suggestion 
on the record of the death of said Joseph L. Selling and 
of the appointment of the ap])ellant as the executor of his 
estate (l^. 18), the Board substituted appellant as the 
petitioner in the place and stead of the taxpayer (H. 21) 
and the final order of redetermination was entered 
against appellant as said executor (R. 23). 

The appellant and appellee have agreed and stipulated 

that the decision of the Board mav be reviewed bv this 

• »' 

Court (R. 23). From said decision the appellant filed 
with said Board on September 25, 1931, its ijetition for 
review bv this Court. 

The jurisdiction of this Court is invoked under Sec¬ 
tions 1001 and il002 (b) and (d) of the Revenue Act of 
1926, as amended. 


STATEMENT OF THE CASE. 

The controversy between the Commissioner of Internal 
Revenue and the appellant, which has been determined by 
the Board of Tax Appeals, and as to which review is 
sought, involves a deficiency in income tax of an indi¬ 
vidual, formerly an inhabitant of Detroit, Michigan, but 
now deceased, for the calendar year 1922, in the amount 
$6,161.59 and the amount of any overpayment of such tax 
for that year (R. 3-9). 



In his income tax return for said calendar ye^r the 
individual taxpayer (hereafter referred to as Sealing) 
reported as an item of gross income a sum of 150,420.76 

I 

indicated as being ‘‘salary, wages or commissions, jetc.,^’ 
received from Straus Land Corporation, Ltd., Detroit, 
Michigan (R. 49). The total tax shown on that ijeturn 
was $12,206.16 against which was claimed a credit of 
$6,161.59 for income and profits taxes paid to fcjreign 
countries or i)ossessions of the United States, lea\ting a 

i 

balance of tax of $6,044.57. On his review of said ijeturn 
the Commissioner disallowed the claimed credit foft* for- 
eiu’ii income taxes and determined a deficiencv iln the 


amount thereof. While the propriety of the disallo^vance 
of that credit is not now questioned, the entire amojint of 
the asserted deficiencv is nevertheless in controversv due 
to the refusal of the Commissioner to eliminate the dbove- 
mentioned item of $50,420.76 from gross income fqr the 
year 1922 (R. 5-8). | 


The sum of $50,420.76 of income was derived by Selling 
in a real estate venture with a corporation, StrausjLand 
Corporation, Limited, which was started early in the 
year 1916 and continued in active operation until| some 
time in the vear 1921. | 

Under the agreement between the two parties (R. 34) 
the corporation was to furnish the capital for the venture 
and Selling his services. The annual profits or losses of 
the venture were to be shared by each. Selling’s portion 
being as follows: 50% of the first $10,000, 40% <i)f the 
second $10,000, 25% of the third $10,000 and 15% |of all 
over $30,000. His proportion of such annual earnings 
or losses, if any, was to be debited or credited to h^m on 
the books of the venture at the end of each year but the 
final settlement and payment thereof was to be made only 
at the termination of the agreement. (Clause 3 of Agree¬ 
ment, R. 36-37.) The corporation likewise was ijiot to 
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withdraw any of its share of the profits until tlie final 
settlement (Clause 6 of contract, R. 38). 

The venture had a name, it had a sei)arate capital, it 
kept a separate set of books and records, and it had a 
separate bank account. The profits were determined at 
the end of each vear and Selling’ was then credited with 
his share thereof (Findings, IC 14-15). 

At the termination of the agreement the assets of the 
venture were distributable as follows ((’laiise 7 of con¬ 
tract, R. 38-39): 

(1) All liabilities incurred by the corporation on 
behalf of the venture were to be first paid. 

(2) The corporation then had first choice of the 
assets to be withdrawn up to the extent of the capital 
contributed by it together with interest at G jier cent 
per annum on all except the original contribution of 
$ 100 , 000 . 00 . 

(3) Selliiig had the next choice of the then remain¬ 
ing assets to be divided, to an amount equivalent in 
value to his share of the net profits. 

(4) The corporation had the balance of said assets. 

The enterprise was successful and the net profits, 
which were entirely derived during its operating life end¬ 
ing prior to 1922, were distributed partly in 1921 and the 
balance in 1922. In the partial division occurring on 
January 1, 1921, Selling took over a leasehold of the 
value of $9,000.00 for that much of his share of the prof¬ 
its. In the final:division in 1922 he received in cash, notes 
and a mortgage the sum of $50,420.76, together with in¬ 
terest on the same from January 1, 1921. This sum rep¬ 
resented the total balance of his share in the profits of 
the venture. (Findings, R. 15.) This balance of the 
profits is the item which the Board held taxable as income 
of the year 1922, but which appellant contends was in¬ 
come derived in years prior to 1922 and hence not tax¬ 
able for 1922. 



aiTESTION PRESENTED. 


The basic questioii involved in this proceeding- i^ one 
of law, namely, whether under the provisions of tln^ con¬ 
tract in this case, as construed in connection witji the 

1 

circumstances of the inception of the contract and iH per¬ 
formance, the taxpayer's share of the profits derivjed in 
the real estate venture during the five or six-year pjeriod 
prior to the year 1922 was taxable as income of the! year 
1922 to the extent of $50,420.76. | 

I 

I 

( 

I 

I 

I 

ERKOKS RELIED TOON*. ! 

i 

The United States Board of Tax Api^eals erred in 
holding, contrary to its findings of fact and contrjjry to 
and without support of evidence, that the sum of! $50,- 
420.76, which was part of the individual taxpayer’s |share 
of the net profits derived in the five or six-year period 
prior to January 1, 1922, under his contract witih the 
Straus Tiand Corporation, Limited, was taxable iijicome 
of the vear 1922, in that i 

(1) Selling was a co-owner of the assets and| prof¬ 

its of the venture and did not receive his share pf the 
profits as compensation for services rendered las an 
employee. j 

I 

(2) As co-owner Selling “received” his shire of 

. I 

the profits as they were derived in the venture. 

I 

(3) Even if Selling was an employee, his shire of 

the profits of the venture was received by him! pi’ior 
to the vear 1922. | 


* All the errors assigned in the Petition for Review are relied upon 
but have been reworded as above for convenience in developfing the 
argument. | 
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THE ARGUMENT. 


(1) Selling Was a Co-Owner of the Assets and Profits 
of the Venture and Did Not Receive His Share of the 
Profits as Compensation for Services Rendered as an 
Employee. 

The determination of the question whether Soiling was 
a co-owner with the Straus Land Corporation, Limited, 
of the real estate venture or was an employee whose 
share of the profits was compensation for services ren¬ 
dered as an employee will depend largely upon the terms 
of the written agreement (R. 34-42) which governed their 
association with each other. 


The Board Misapprehoided the Issue. 


The determination bv the Board that Selling was an 
enqdoyee may he due in part to a misapprehension of the 
alternatives presented by the issue. In the opinion be¬ 
low (R. 15-17) the Board seems to assume that the ques¬ 
tion was confined to a choice between the conception of 
a partnership and that of an employment. With this as¬ 
sumed alternative before it, the Board then (piotes from 
Section 218 (a) of the Revenue Act of 1921 a provision as 
follows: ‘individuals carrying on business in part¬ 
nership shall be liable for income tax only in their indi¬ 
vidual capacity.'’ (Italics supplied by the Board.) The 
Board then held that this statutory provision referred 
only to ordinary partnerships, that is, those wliose mem¬ 
bers were individuals, and hence that it did not permit 
the recognition of the relationship in this case as a part¬ 
nership because,' while one member was an individual, the 
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otlior wai^ a corporation. AVitli the elimination of| this 
assnnied alternative, there remained only the other,! that 
of emi)loyinent, and the Board accepted it. | 

The Board, liowever, misconceived tlie nature of the 

. I. . 

alternative presented by this question. In his petition 
to the ]h)ard, Sellini;’ contended that he was either a 
])artner or a co-owner or co-proprietor of the bu^^iness 
(R. 3-1-). The appellant therefore is not required to 
acce])t the alternative ])resented by the Board that!Sell¬ 
ing was eitiier a ]iartner or an employee, or that h(|? was 
an employee merely because one provision of theiKcv- 
enue Act a])parently concerns itself only with paxdner- 
ships wliose members are individuals. Conceding tljat he 
was not a partner, because technically there was nolpart- 
nerslji}), ho still may have been a co-owner or a cb-pro- 
priotor of the business and of the income. Such a| rela¬ 
tionship is very definitely recognized as a basis of iijicome 
tax liability under the statute. | 

The Board, therefore, grievously erred in thus linjus- 
tifiedly limiting the question. | 

j 

If The Cqutracf Created a Co-proprietorship It Tj.*? Tm- 
}naterial That There Maij Have Been No Co-Part¬ 
nership, i 

I 

If Selling was a principal and not an emplo^fee in 
this real estate venture, it is not important that th^ writ¬ 
ten contract may not have created the precise fojrm of 
co-ownership, ^.c., a co-partnership, which the Board 
held that it could not recognize under its interprej^ation 
of the Revenue Act. As will be shown in the sjecond 
main part of this argument, the result from inconjie tax 
purposes is the same as provided for partnerships if 
the relationship in this case is established as beiiig any 
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other form of co-ownership, as, for example a joint ad¬ 
venture. 

A joint adveniture is closely analogous to the partner¬ 
ship type of co-ownership. In Ailas Realty Co. v. Galt 
(Md. 1927), 139 Atl. 285, the court formulated in clear 
language the tests to be applied in determining the exis¬ 
tence of a joint adventure, which tests have also been 
e.xpressed l)y the Board of Tax Appeals in substantially 
the same language in Alfred M. Bedell v. Commissioner, 
9 B. T. A. 220, affirmed in 30 F. (2d) (622). The Court 
said: 

‘AVhile a joint adventure may be distinguished 
from a partnership, nevertheless they are both so 
much alike that it is often verv difficult to differ- 
entiate them. And to establish either it is neces¬ 
sary to do more than show that the persons said to 
be so associated are to share in the profits of a 
transaction. Clark v. Muir, 298 Ill. 548, 132 X. E. 
1932; Manker v. Tough, 79 Kan. 46, 98 P. 792, 19 L. 
P. A. (X. S.) 675, and 17 Ann. Cas. 208; 33 C. J. 
844. But it is essential to show that thev have a 
joint proprietary interest, or that they are to share 
losses as well as profits, or that they have a joint 
control over the subject matter of the adventure or 
of the manner in which it is to be carried out. * * *’» 

AVhen these tests are applied to the facts in this case, 
it will appear that Selling was a party to a joint adven¬ 
ture. 


The Nature of the Relationship Must Be Determined 
From the Entire Contract and Surrounding Circum¬ 
stances. 

Some of the language in the contract is suggestive of 
a relationship of employment while other provisions are 
emphatically indicative of a relationship of ownership. 
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The Board alluded to this apparent ambiguity in the icon- 
tract in a few words as follows (R. 16): I 

‘‘It will scarcely be gainsaid that the contract in 
question contains provisions lending color to |both 
interpretations. It provided for a sharing of Prof¬ 
its and losses. In this it suggests a partnership. 
But it expressly provides that Straus Land 'Cor¬ 
poration, Limited, ‘agrees to and does herebj’l em¬ 
ploy’ petitioner, who in turn ‘agrees to and idoes 
engage his services’ to the land corporation! It 
further provides that petitioner ‘shall receivel and 
hereby agrees to accept in full as a salary f^r all 
his services’, a fixed proportion of the profits.!This 
language strongly suggests a contract of employ¬ 
ment. ’ ’ ^ 


In this portion of its opinion, the Board has cit^d all 
the significant language which, standing alone, 'vj’ould 
indicate a contract of employment. But notwithstand¬ 
ing the implication from the use of such words, other 
and more decisive provisions of the contract inclicate 
more accurately the real nature of the relationshijp, as 
will be shown in the course of this brief. ! 


I 

Although the words “employe” and “salary” ai’e or¬ 
dinarily used only in connection with an employpient, 
the use of such words in this contract should njot be 
regarded as conclusive in construing the real character 
of the association. Other terms or provisions sjiould 
also be given due weight, because it is a cardinal rule of 
construction that a contract must be construed | as a 
whole and that the intention of the parties is to b^ col¬ 
lected from the entire instrument and not from detached 
portions. 13 Corpus Juris 525. | 

This rule should especially be applied to an agree¬ 
ment drawn by the parties themselves who, as iiji this 
ease, were without benefit of legal knowledge or p):ofes- 
sional advice (R. 51, fol. 58). In such a situation words 
of distinctive legal meaning are apt to be used without 
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appreciation of , their inappropriateness. For example, 
in violation of the accepted meaning or definition of the 
word salary,” it was used in this contract although 
no compensation was paid or was stipulated to be paid 
at regular intervals, nor was there any fixed stipend. 

The use of such words, when considered in the light 
of the fundamental provisions of the contract, was en¬ 
tirely inconsistent with the real purpose of the parties. 
Tn this case the basic provisions of the contract conclu¬ 
sively negative the a])parent implication of employment 
given by those inappropriate words. 


SelJ'uK/ Was to Share Profits aiul Losses, 

Tn determining the real character of the relationship 
of the parties under the contract, the most significant 
])rovision is clause 3 thereof (R. 36-37), which sti])ulates 
that Selling was to share in the annual profits and losses 
of the venture upon the following basis: 

50% of the first $10,000.00 
40% of the second $10,000.00 
25% of the third $10,000.00 
15% of all over $30,000.00 

Such annual earnings and losses, if any, were to be set 
up and debited' or credited to him on the books of the 
business at the end of each year of the period of the 
contract. Tn one year the net result of the operations 
was a loss and Selling was charged with his share there¬ 
of (R. 45, 52). 

It should be noted that this provision covering shar¬ 
ing of losses contains no limitation on the amount of 
the loss for which Selling might be responsible, and at 
the time he entered into the contract he was worth about 
$100,000.00 (R. 14, 44). If the net result of the opera¬ 
tions for the entire period under the contract had been 
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a loss, lie would have been responsible under this | pro¬ 
vision of the contract for his share thereof. Thui^, his 
‘^salary” would have been money paid by him t^ the 
corporation rather than a payment by the corporation 
to him. i 

I 

This provision alone is sufficient to discredit the 
Board’s holding that Selling was an employee aijd to 
establish that Selling was a co-owner of the enterjorise 
(Aflas Eealtij Co. v. Galt, supra). I 

Xo principle of general law is more uni versa lliv” ac¬ 
cepted than that a sharing of profits and losses is a cri¬ 
terion of co-ownership. Xunierous citations of casjes so 
ruling would serve no useful purpose, but the following 
cases, because they are com])arable on the main jfacts 
with the instant case, will be particularly pertinent. 
'While they involve only one type of co-ownership,! i, e., 
co-partnership, they are nevertheless significant i^ this 

I 

connection inasmuch as the joint adventure formiis so 

i 

closelv akin to the co-partnership form of co-ownefship. 

I 

Certainlv, if the contract in the instant case ivould 
have created a legal co-partnership except for tlnji fact 
that one of the parties was a corporation, the agreement 
must be deemed to have created at least a joint ajdven- 

I 

ture. In Corpus Juris, Volume 14a, pages 293-29ii, the 
general law is stated as follows: ! 

it* * * ^ corporation may in furtherance of 

the object of its creation contract with an individ¬ 
ual, although the legal effect of the contract mjay be 
to impose upon it the liability of a partner^ So 
where a corporation and another have assunjed to 
enter into a partnership and jointly transact a! busi¬ 
ness together, they may recover, by reason of! their 
joint interest, upon obligations made to them in 
their partnership name although the corporation 
may have had no power to enter into a partneJrship. 
A corporation * * * may become a co-owner 

with an individual in a business or enterprise yithin 
the scope of its corporate powers.” 
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In Leher v. Dietz, 49 N. Y. S. 1002, 22 ■Vlisc. Rep. 524, 
it appeared that a firm maintained a separate drug de¬ 
partment concerning which they had a written agree¬ 
ment with the defendant. By this contract, they agreed 
^‘to furnish the'Capital.’’ The said department was to 
be charged with interest, expenses, office rent, wages, 
etc. The defendant was “to manage the purchases and 
sales.” Annual accountings were to be had, and the 
profits and losses ascertained. The net profits were to 
be divided, one-half to the firm, and one-half to the 
defendant. Losses were to be borne in the same pro¬ 
portion. Defendant received no salary. His profits were 
to be accumulated and to remain in the business at inter¬ 
est. In an action between these parties it was held that 
the defendant was a partner in the drug department. 

Since the facts in the instant case are closely parallel 
to those in the Leber case, it would be contrary to this 
precedent to hold that Selling was an employee. In the 
Leber case the enterprise was a separate drug depart¬ 
ment ; here it was a separate city real estate department. 
Also in that case, as here, the one party furnished the 
capital, the department bore its own expenses, annual 
accountings were had, and defendant received no “sal¬ 
ary” but his share of the profits were to accumulate and 
remain in the business. 

In the case of Gnann v. Cameron, 29 Ga. App. 608, 116 
S. E. 338, the Court took particular note of the sharing 
of losses even to the extent of sharing capital losses. 
The suit involved the claim of Cameron against Gnann 
for alleged violation of a contract which he contended 
was one establishing a partnership. He asked for an 
accounting and for the recovery of such sum as might be 
found to be due him as a partner. The defense of Gnann 
was that the contract was one merely of employment, by 
which he was the employer and Cameron the employee. 
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The contract recited that Gnann was the sole owijer of 

I 

the Owl Drug* Company and that Cameron was a lidensed 
druggist. An inventory of the stock, fixtures and furni¬ 
ture was to be taken as of the date of the contract and 
their commercial value charged to Cameron. Certain 

i 

purchases were to be made by Cameron only by njiutual 

consent of both. Cameron was to have half of the net 

) 

profits. He was to receive from $25 to $50 per'week, 
‘‘same to be considered a drawing account,” to be de¬ 
ducted from his share of the net profits. If at the expira¬ 
tion of the contract the inventorv should be less thkn the 

I 

original inventory, Cameron was chargeable to the ex¬ 
tent of one-half of the difference. The Court saidj: 

“It is clear that this contract, not only provides that 

Cameron is to share in the profits, but that, | if the 

inventories show the capital invested to diminish, 

no matter to what extent, he is to share also!in the 

resulting losses. The contract undoubtedlv dreated 
^ ' *1 

a partnership.” i 

I 

In comparing the present case with the Gnann (|ase, it 
appears that, besides the common element of scaring 
profits and losses, in the cited case certain puijchases 
were to be made only by mutual consent of the parties, 
as in the instant case. However, Cameron had ai draw¬ 
ing account of $25 to $50 per week, a feature which is 

1 

absent here and greatly contributing to the streiigth of 
appellant’s case. j 

A case which is important, not only because th^ facts 
are substantially analogous to those in this case, but 
also for a very clear expression of the law, is Couch v. 
Woodruff, 63 Ala. 466. The bill in the case was to jcompel 
a settlement of the accounts of a partnership alleged to 
have existed between said Couch and one Harrel| under 
an agreement which provided: I 

“Know all men by these presents, that wheijeas W. 
H. Couch is desirous of enlarging and extending his 
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proJ^ent commission business, and desires to engage 
the services of 0. F. Harrell and W. M. Ethridge; 
we * * enter into the following agreement, 

until the first of January, 1872: 1. Said Conch is 

to invest a capital of $10,000 in said business 
* * * 2. He is to employ the services of W. ^1. 

Ethridge, at a salary of $1,500 a year 
3. For the influence and business qualifications of 
said (). F. Harrell, said Couch agrees to give him 
the half of the net profits of said business, after all 
ex])enses are paid. 4. Said Couch is not to draw 
out any of said capital of $10,000, until January 1st, 
1872; at which time he is to pay said Harrell his 
half of the net profits of the business, if any. 
5. Said Couch, Harrell, and Ethridge agree to give 
their whole time and attention to the promotion of 
the interest of the * * * business.” 

Harrell also stipulated “that whereas W. H. 
Couch has this day engaged my services in the com¬ 
mission business * * for the half of the net 

profits of the said business, I hereby agree that, if 
said business sustains a loss in conducting it, I am 
to pay the half of said loss.” 


The court said in part, page 472: 

“It may be safely asserted, as the result of the 
authorities, it seems to us, that where there is a 
communion of profit and loss—when the party is not 
only entitled to share in the profits, but must bear 
the losses, whereby he may not only be excluded 
from all compensation, but involved in liability he 
can be compelled to discharge from his individual, 
separate property; when it is plain that he looked 
beyond the; personal responsibility of his associate, 
to an interest or lien upon the resulting property or 
proceeds—a right beyond that of an ordinary cred¬ 
itor, which would survive the death or bankruptcy 
of his associate; a mere agency, or employment as a 
servant, is excluded, and, as between themselves, the 
parties are partners. (Citing cases.) Applying this 
test to the agreement of these parties, when it is 
read in the light of the circumstances, and construed 
according to its obvious meaning, we think a mere 
agency, mere employment on the part of Harrell, is 
excluded, and that, as between themselves, he and 
Couch were partners.” 
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The rule of these cited cases may be shortly stated as: 
a partnership is the result of an agreement to j share 
profits and losses. That is the rule says a noted com¬ 
mentator in tliis field of law (Lindley, Law of Palrtner- 
ship, 9th Ed., p. 49): | 

‘L\n agreement to share profits and losses, jin the 
sense of making good the losses if any are sustained 
may be said to be the type of a partnership contract. 
IVhatever difference of opinion there may be| as to 
other matters, persons engaged in any tradel busi¬ 
ness, or adventure upon the terms of sharing the 
profits and makijig good all losses arising j there¬ 
from, are necessarily to some extent partn|ers in 
that trade, business, or adventure; nor is the jwriter 
aware of any case (unless it be In re Jane) in| which 
persons who have agreed to share profits andl losses 
in this sense have been held not to be partner^.’’ 

These authorities are sufficient to show that whdn Sell¬ 
ing contracted to give his services for a share iof the 
profits and obligated himself to share the losseslin the 
same proportion as provided for profits, he certaiply did 
not become an employee and his share of the profits was 

not salary.” ! 

! 

I 

SelVtug Had ConfroJ of fhe Enterprise I 
as a Principal | 

I 

That Selling was no employee is further demoifstrated 
by the evidence that he virtually conducted thcj enter¬ 
prise as though it were his own. He did most of the busi¬ 
ness, negotiating the contracts for the purchase lor sale 
of real estate, signing contracts, executing deeds, and 
drawing checks on the bank account. i 

I 

The contract was so drawn as to permit him to jdo this. 
In negotiating the terms of the contract, Selliing had 
originally proposed that he be provided with anj irrevo¬ 
cable power of attorney to transact the business of the 

I 

I 

I 

I 

I 

I 
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venture in order to have absolute power in it, but the 
other ])arty would rather not do it in that form and in¬ 
stead they consented to a provision in the contract to 
make him a vice-president and assistant secretary of the 
corporation, which would, in fact, accomplish the same 
purpose (R. 43, Folio 47). Those terms found expres¬ 
sion in the last paragraph of clause 2 of the contract. 

Furthermore,. under the contract Selling had control 
as a principal in the business. Only in case the cost of a 
parcel of real estate exceeded $10,000.00 did he need the 
consent of the other party to make the purchase. Mini¬ 
mum selling prices were to be fixed by both parties. 

Such actual control of the business by Selling is par¬ 
ticularly significant when it is considered in connection 
with the fact that the enterprise was organized and oper¬ 
ated as a distinct business entity. It had a name, a 
separate capital, a separate set of books of account and 
records, and a separate bank account. All expenses of 
the business were to be borne by it and all profits de¬ 
rived were to be retained by it for the period of the 
contract. 


Selling Had an Oivner\s Interest in the 
Assets of the Enterprise 

The fact that all notes, mortgages, contracts and deeds 
for real estate ■ were to be taken in the name of the 
corporate member of the enterprise should be considered 
in connection with the provision of the contract that at 
the termination of the contract the assets were to be 
divided hi hind, the corporation, after provision for lia¬ 
bilities, to have first choice up to the amount of its ad¬ 
vancement of captal and Selling to have next choice of 
the remaining assets to the extent of his share of the 


profits and the corporation to take the balance |(R. 38- 
39). This provision for division of assets in kind gave 
Selling an interest as a co-owner of the assets to! the ex¬ 
tent of his share of the profits which were cijrrently 
determined and credited to him. j 

Selling therefore had an interest in the asset^ of the 
enterprise as an owner, to the extent of his i profits, 
although for convenience the specified kinds ol? assets 
were held in the name of the corporation. Apparently 
the cash was held in the name of the enterprise, jsince it 
had its own bank account. This amounts to an i owner¬ 
ship of the profits as and when they were derivefil It is 
an additional item which negatives the status of employ¬ 
ment and is very persuasive evidence of a status as 
principal. | 

I 

I 

1 

I 

Selling's Share of the Profits Was Not Scdkrif,’^ 

\ 

I 

Another fact in this case that weighs agaihst the 
Board’s holding of employment is that neither party to 
the contract was to withdraw any of the profits lentil the 
termination of the agreement. Selling received nothing 
in the form of current compensation or drawing allow¬ 
ance and none was stipulated in the contract. T!he con¬ 
tract provided for a five year period of existenc(^. It is 

I 

against common experience that a person, seeking em¬ 
ployment, will contract to wait five or more years for 
his ‘‘salary” for services to be currently perforpied. 

In this case no withdrawals of cash were made bv 

! ^ 

either party until 1922, or at least six years afterj the ar¬ 
rangement began. The first withdrawals of aiiy kind 
were made in 1921, when there was a partial division of 
assets in kind and the petitioner took an interest in a 

I 

leasehold of a value of $9000.00 in segregation jof that 
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much of the profits then standing to his credit. The 
next and finai division of the assets occurred in 1922. It 
tlierefore seems to be a violation of the ordinary mean¬ 
ing of the word ‘‘salary’’ to denominate Selling’s share 
of the profits under this contract as the compensation of 
an employee. 


Sclliuf/ lufrurJcd His RelafioiisJiip to he That of 

Co-Owner. 


In addition to the provisions of the contract so far re¬ 
ferred to, there is tlie testimony of the individual party 
to the contract as to what his intention was in entering 
upon his association with the Straus Land Corporation, 
Limited. To the extent that the contract mav be deemed 
ambiguous from the use of such words as “salarv” and 
“employ” in connection with the basic provisions indi¬ 
cating co-ownership, such evidence of intention is sig¬ 
nificant. 


Selling testified unequivocally that he intended to be¬ 
come a co-partner or co-owner in this venture (R. 31-32). 
He had been in business for himself prior to becoming a 
X)arty to this contract (R. 30) and at that time he was 
worth approximately $100,000.00 (R. 44, fob 48). It is 
fair to assume that a man being in business for himself 
and having that much of the world’s goods would ordi- 
narilv embark upon a similar business venture onlv as a 
principal rather than as a servant. Furthermore, he 
was related to two members of the corporation and was 
intimately acquainted with the third member, which cir¬ 
cumstances made the status of employee repugnant to 
him (R. 31). 

The recollection of the witness as to his intention and 
his expression thereof to the other party to the contract 


I 

I 
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I 

j 

was clear. He had expressed himself orally during the 
negotiations and had also written a letter to tjie other 
party (R. 32-34, 43-44) stating in emphatic terijns what 
he wanted to he in this contemplated association. This 
evidence, taken in connection with the other pijovisions 
of the contract, especially those relating to | sharing- 
losses as well a sprofits and to the division of ijssets in 
kind, should he sufficient proof that the petitioiier was a 
co-owner of this husiness venture. i 

i 

I 

1 

I 

I 

Sumwanj: Under ihe Contract Selling was alJoinf 

I 

Venturer. | 

While other authorities have- been consulted, the prin¬ 
cipal purpose so far has heen to show that under the 
tests formulated in Atlas Bealti/ Co. v. Galt, snptia, Sell¬ 
ing was a co-owner of the real estate venture, j 

I 

One of these tests, and under the authorities alconclu- 

1 . 

sive one, is the sharing of losses as well as profitsf. This 
element appears in this case. No amount of argument 
can eliminate it. j 

The second test, together with sharing profits, ^s joint 
control over the subject matter of the venture or of the 
manner in which it is to he carried on. Selling undoubt¬ 
edly had such joint control and a share of the profits. 

i 

The third test, which in connection with ^haring 
profits, is sufficient to create a joint venture, is that the 
parties have a joint proprietary interest. Selliijig had 
this interest as shown by the provision for division of 
the assets in kind at the termination of the agreement. 

Each of these three factors, any one of which together 
with the sharing of profits is sufficient to create the rela¬ 
tionship of joint adventure, is present in the instant 



20 


case. There is therefore a three-point proof of such re¬ 
lationship and of such ownership. 

It is therefore submitted that in view of all the facts 
and circumstances in this case and the law applicable 
thereto, Selling was not an employee in the real estate 
venture with the Straus Land Corporation, Limited, but 
was a princi])ai, with the rights, interest and responsi- 

bililv of an owner. 

% 



(2) As Co-Owner, Selling ‘'Received'' His Share Of the 
Profits As They Were Derived in the Venture.! 

j 

The time of the actual division of assets between these 
parties does not have any significance for incom^ tax 
purposes. It is a fundamental income tax principle that 
a co-owner of an enterprise is taxable upon his sh^re of 
the profits at the time they are realized, whether dr not 
they are then actually separated from the enterprise and 
distributed to the parties. This principle has beejn ap¬ 
plied by the Board in several cases. I 

! 

Thus in the most simple form of co-ownership of jprop- 
ertv, such as a tenancv in common, it is settled that the 
profits therefrom are taxable to the owners in thd year 
derived. It does not matter that pursuant to agreement 
a portion of the profits is not actually distributed fo the 
owners, but is retained for some purpose in furtherance 
of the common interests. Appeal of C. W. Gallagher, 2 
B. T. A. 1057. i 

I 

The Gallagher case involved a tenancy in comnion of 
an orchard. The Commissioner of Internal Revenbe as¬ 
serted that the profits from the orchard were taxajble in 
the year realized although a portion of the profit^ were 
not actually distributed to the tenants until the Subse¬ 
quent year. The co-owners numbered eight, one of 'whom 
operated the business as a superintendent. The sufperin- 
tendent made a distribution of the profits on thb first 
day of March of each year. The profits in 1919 were 
$79,719.88, of which Gallagher's share was $9,964.99. He 
received $8,000 of this sum from the superintenc^ent in 
1919 and the balance on March 1,1920. In his return for 
1919 on the cash receipts and disbursements basis he re¬ 
ported only the $8,000 which the superintendent hid dis¬ 
tributed to him in that year. The Commissionier as- 



serted that all of his share of the profits was taxable in 
1919. The Board agreed with the Commissioner. 

In another case, Appeal of Ferry Marhet Company, 
Inc., ■) B. T. A. 167, the taxpayer, a corporation, was one 
of several co-owners of two steam schooners and one of 
the co-ownei*s, not the taxpayer, was the manager of the 
enterprise. The manager did not distribute all of the 
net earnings of 1918 and 1919 but retained a portion 
thereof as a reserve against the expenses of future op¬ 
erations. The taxpayer reported only the amount ac¬ 
tually received from the manager during those two 
years. The Commissioner added the amounts that the 
manager had not distributed. The Board of Tax Ap¬ 
peals held that the Commissioner’s determination was 
correct. The Board said in part (at p. 169): 

‘AVe are of the o])inion that the managing owner 
of a vessel jointly owned by several co-owners is 
the agent of such co-owners and that the net earn¬ 
ings received by him must be regarded as received 
by the several co-owners in the proportion of their 
interests in such vessel. While the co-ownership of 
a vessel does not constitute a jDartnership or a joint 
stock association, it does result in the creation of 
an operating entity that earns income by the use 
of capital. Such income is taxable.” 

In a third case, Walter S. Dickey v. Commissioner, 
14 B. T. A. 1295, acquiesced in by the Commissioner of 
Internal Revenue, IX-1 C. B. 15, an individual and two 
corporations formed a syndicate in 1912 for the pur¬ 
chase and sale of a telephone company. Each contrib¬ 
uted a third of the cash capital of the syndicate. One 
of the corporate members was the manager of the syn¬ 
dicate and its banker. The accounts thereof were kept 
by said member. By 1918 the syndicate had acquired 
all the stock of the telephone company. During 1919 
the svndicate sold such stock for bonds and then the 
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bonds were sold for cash. During 1919 each member re¬ 
ceived a partial distribution of the proceeds and iiji 1920 
each received $100,000 as a final distribution. I^ickey, 
the individual member of the venture, did not J-eport 
the $100,000 distribution in 1920 on his income tix re¬ 
turn and the Commissioner asserted a tax therein for 
that year. Dickey contended that if the same w^is in¬ 
come, it was taxable not for 1920 but for 1919. | The 
Board of Tax Appeals held that the distrilmtion ii 1920 
was taxable income for 1919 and not for 1920.1 The 

I 

Board said in part as follows (p. 1306): | 

“The petitioner was a co-owner with the oth^r two 
members of the syndicate of the assets of thi? syn¬ 
dicate. The syndicate was not a taxable Entity. 
The receipt of income by the syndicate was rjeceipt 
of income by the co-owners. * * * All the ijicome 
of the syndicate in 1919 was income of the metn])ers 
of the svndicate in that vear and not in thcj vear 
1920.^’ ^ ‘ i ■ 

I 

Clearly the Dickey case is a precedent for hplding 
that Selling’s share of the profits here involved wjis not 
taxable as income for the year 1922. In that case| there 
was a partial distribution in one year and a fim|l dis- 

I 

tribution in the following year, just as in the ihstant 
case. In that case the syndicate realized the profit of 
the venture in July, 1919. Part of the profits was imme¬ 
diate! v distributed but the balance was not distributed 

*' . I 

until the following year. In the instant case ^\\ the 
profits were realized by the venture prior to thej close 
of 1921 (there being no profits in 1922), a partial divi¬ 
sion of the assets then occurred, and final divisioh took 
place the following year. The two cases are so closely 
analogous that the Dickey decision is clearly applicable. 
It is also accepted by the appellee here as an aut|iority 
for the principle involved (Volume XI-1 of the Internal 
Kevenue Cumulative Bulletins, page 15). i 

j 

i 

I 
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In FravJx 0. Wild v. Commissioner, 24 B. T. A. 691, a 
member of two real estate syndicates was held taxable 
upon his share of the net earnings thereof for the year 
or years when earned bv the venture. In that case, the 
question was whether the members of the syndicates 
were taxable upon their shares of the nudist rib uted 
portion of the annual earnings. The Commissioner of 
Internal Revenue (appellee here) contended that Wild 
was taxable upon his proportionate share of such syn¬ 
dicate income for the years when earned, and based his 
contention upon the ground that, otherwise, the syndi¬ 
cate members would have it in their power to postpone 
indefinitely the taxation of income. The taxpayer took 
the position that'under the syndicate agreement undis¬ 
tributed earnings were not available to him as having 
been constructively received, and, therefore, did not con¬ 
stitute taxable income to him. The Board of Tax Ap¬ 
peals held with the Commissioner, saying in part as 
follows (p. 697): 

‘‘In our opinion the syndicate constituted a joint 
adventure; * * * and the net earnings of each 

syndicate are properly to be included as gross in¬ 
come to the members for the vear or vears when 
earned.’^ 

Any rule that an owner of profits is not taxable 
thereon until such time as he chooses to segregate them 
from his business would constitute a most anomalous ex¬ 
ception to the fundamental rule that owners of profits 
are taxable on them as derived, would provide an un¬ 
usually simple and effective method of tax avoidance, 
and would hinder the Government in the collection of 
revenues. (See Wild v. Commissioner above, and cases 
below.) 

Such a rule “would grant to the taxpayer a practically 
complete right of selection of the year in which income 
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would be reported, something not contemplated jby the 
Revenue Acts.” (Cf. Loose, Extrx. v. Corner., 15 T. A. 
169, wherein such language was used respecting a ques¬ 
tion of constructive receipt.) Tt is unthinkable that any 
such rule has been laid down or will be countenanced by 
a reviewing court. 

The Circuit Court of Appeals for the Tenth pircuit 
very emphatically refused to apply such a rule in New¬ 
man V. Commissioner, 41 F. (2d) 743. In that cas^ it ap¬ 
pears from a prior report (40 F. (2d) 225) that in 1920 
Newman and certain associates owned a one-half inter¬ 
est in certain oil and gas properties. One King ajnd one 
Wood purchased that half interest from Newman and 
his associates and paid the purchase price in stoeik of a 
corporation which owned the other half of the oil a|nd gas 
property. In completing the transaction it was agreed 
bv the three that none of them would sell the stock with- 

I 

out the consent of the other two. In denial of th^ reali¬ 
zation in 1920 of any taxable profit from the sale^ New¬ 
man contended that the stock he received in 1920 ctid not 

i 

then have a ‘‘fair market value” for the reason that he 
could not sell such stock in that year without violating 
his contract with the two buyers. The Court s|aid in 
part as follows: j 

“Taxation is an intensely practical matted. In¬ 
come taxes are levied upon the basis of an Annual 
accounting period. Rates are based upon the! needs 
of the government for revenue and are contilnually 
changing. Annual accounting periods must be ad¬ 
hered to and arbitrary shifting of income frobi one 
year to another must be prevented in order to en¬ 
able Congress to successfully adjust the rates to the 
needs of the Government. These have becom^ fixed 
requirements in federal revenue taxation. We are 
of the opinion that a taxpayer cannot legally j avoid 
such requirements by the simple expedient of an 
agreement with friends or associates not to sel^ until 
all agree and thereby select to his own likihg the 
year in which his tax liability shall arise. ’ ’ i 


I 
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Another Circuit Court of Appeals (4th) was just as 
emphatic in a similar situation, Wrirjhi, ef al. v. Com- 
)n}ssi()i/('r, 50 F. (2d) 727. That case also involved a 
sale and the ({uestion was whether a part of the consid¬ 


eration (])referred stock affected by a five year trust 
ag'reenient) had a fail* market value when received so 
as to ])ermit the computation of profit. The Court said 
in part (p]). 729-730): 

‘‘Tlie contention on behalf of the petitioners that 
the taxable profit acci’iiiiiij: to them could not be as¬ 
certained until the end of the ])eri()d fixed in the 
trust airreefnent of five vears is not sound. AVerc 
such an aiiTeement held to fix the date of the taxa¬ 
tion of ])rofits in a transaction of this kind the j 2 :ov- 
ernment would be at the mercy of the ])urchaser and 
seller in each contract of sale, and if the taxinji: date 


could be ])Ost])oned for five years by such a contract 
between purchaser and seller, it could be postponed 
for twentv vears. * * * And the irovernment 

cannot, of necessity, in the collection of its taxes, be 
left to the mercv of agreements between individ- 


uals. 




Coniiress has in effect recently expressed its own view 
that the Kevemie Acts require each member of a joint 
adventure to determine his annual share in the svndicate 


gains or losses and to make his return of his share of the 
annual gains aiid profits. Tn considering the Eevenuc 
Bill of 1932 (H. R. 10236), Congress took notice of the 
existence of “some confusion” over the requirements of 
the prior Acts. In the Report* on this bill by the Com¬ 
mittee on Finance it was stated with reference to Sec¬ 
tion 1109 (which became Section 1111 of the Bill as 
finally enacted) as follows, page 59: 

“Some confusion has existed over the require¬ 
ments of the prior acts as to the time and manner of 
returning income from the operations of joint ven¬ 
tures, syndicates, pools, and similar organizations. 


* Report No. 063 on H. R. 10230, 7*2cl Congress, 1st Session, Senate 
Calendar No. 705. 


If the syndicate was not an association, partnership, 
or trust within the meaning of the act there wias no 
express requirement in the act or regulations f^r the 
filing of a syndicate return, and the sole responsi¬ 
bility of making returns of the annual gains and 
losses of the syndicate was jolaced upon the s(fveral 
members. Quite frequently, however, the members 
of such a syndicate overlooked the necessity of their 
making returns each year of their shares in tljie an¬ 
nual gains and losses from syndicate operations and 
assumed that they were required only to make re¬ 
turns of their shares in the ultimate gain ol’ loss 
from the entire syndicate operations in thei year 
when the syndicate was wound up or liquidated. 
Moreover, a strict observance of the letter qf the 
prior acts would have required each member to de¬ 
termine his annual share in the syndicate gapis or 
losses upon the basis of his own accounting period 
and according to his own method of accountiiig, ir¬ 
respective of the accounting period or methbd of 
accounting upon which the books or records pf the 
syndicate were kept. j 

The bill does away with this uncertainty by plac¬ 
ing all joint ventures, syndicates, pools, and similar 
organizations, which do not constitute associations 
or trusts, in the category of partnerships, arid the 
members of such syndicates, pools, etc., in th<^ cate¬ 
gory of partners. This provision will have theieffect 
of requiring the syndicate to file a partnership re¬ 
turn and will thus make it easier for the members to 
determine the distributive shares in the synjiicate 
gains and losses which are to be included in! their 
own returns. ’ ’ I 

I 

The provision under consideration which was eiiacted 
(Sec. 1111 (a) (3), Public—No. 154—72d Congress) is 
as follows: | 

^^The term ^i)artnership’ includes a syndicate, 
group, pool, joint venture, or other incorporated or¬ 
ganization, through or by means of which any! busi¬ 
ness, financial operation, or venture is carried on, 
and which is not, within the meaning of this Act, a 
trust or estate or a corporation; and the term ^part¬ 
ner’ includes a member in such a syndicate, ^roup, 
pool, joint venture, or organization.” | 
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In the prior Acts, including the Revenue Act of 
1921, which governs here, the term ‘^partnership” is not 
defined. 

The significant circumstance is that Congress did not 
deem it necessarv in the Act of 1932 to make anv change 
in the provision quoted by the Board in this case. As 
Section 181 of the new revenue Act it is exactlv the same 
as Section 218 of the Revenue Act of 1921: 

“Individuals carrying on business in partnership 
shall be liable for income tax only in their individual 
capacity.” 

It is therefore clear that this provision has not the 
significance in this case given to it by the Board of Tax 
Appeals. Under the Revenue Act of 1921, as well as 
under tlie Revenue Act of 1932, members of joint ven¬ 
tures are regarded by Congress as being taxable upon 
their distributive shares just like individual members of 
partnerships. 

Under the circumstances of this case, the time of ac¬ 
tual “receipt” is therefore unimportant. 

“Actual receipt is nowhere used in the statute to 
limit the faculty upon which the tax is levied, and 
the word ‘derived’ which is found in the statutes and 
decisions clearly carries a broader connotation.” 

Lansill, et al. v. Commissioner^ 17 B. T. A. 413. 

As co-owner of the real estate venture, or even as a 
co-proprietor of the profits therefrom, Selling must be 
regarded as having derived his share of the profits as 
they were produced in the business. Since the profits 
were produced prior to 1922, they were not derived and 
are not taxable for that year. 


(3) Even if Selling Was an Employee, His Share the 
Profits of the Venture Was Received by Him Prior to 
the Year 1922. I 


The Board held that Selling’s share of the pjrofits 
which was separated from the venture in 1922 wa^ then 

i 

taxable because the profits, so the Board decided^ was 
compensation then received as an employee. Not obly is 
this decision, as we have shown, incorrect in law because 

I 

Selling was a co-owner and not an employee, in ivhich 
event it would be immaterial when the profits wer^ dis¬ 
tributed or were available, but this decision is| alsc 

I 

erroneous in law, even assuming that Selling was ah eni- 

i 

ployee and not a co-owner, because the effective| re¬ 
ceipt” of the profits, as recognized under the incoipe tax 
law, occurred prior to 1922. 

The original contract expired by its own terms on the 
first day of January, 1921. It was then extended fbr one 
year by the parties, for reasons not appearing iji evi¬ 
dence. I 


On January 1, 1921, either party became entitled to 
the distribution of the assets of the business in accord¬ 
ance with the terms of the contract. Whatever effect is 

I 

to be given to the agreement that no distribution of 
profits should be made before January 1, 1921, it is| clear 
that after that date the parties were entitled to demand 
of each other the distribution of profits which was| to be 
made bv the division of the assets. Therefore, eVen if 
Selling was a mere employee, with no ownership (|)f the 
profits prior to the time of distribution, he did become 
entitled to the distribution a whole year prior to 11922. 
As an employee, it was in 1921 that his rights to | these 
profits developed into the right to demand and obtain the 
actual possession of them. Under the income ta 3 f law, 
that amounted to ‘‘receipt” of the profits. I 
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Since it is admitted that there was a profit, which was 
necessarily represented hy tlie assets to be divided, there 
can ])e no question of ability to pay. Neither can there 
be any question of the ability of Selling’ to enforce his 
rights to a division of assets in 1921, since he had power 
to draw checks against money in tlie bank, had power to 
convey the real estate, and was in a position to compel 
the division of assets. Nothing but his own act, in con¬ 
senting to a postponement of the distribution, prevented 
the actual division of the assets in 1921 or postponed 
his separate ownership, possession and enjoyment of 
his share of the profits. 

It was in this situation that the ])arties, although mak¬ 
ing a partial division, voluntarily extended the agree¬ 
ment and postponed the final division of the assets. Not 
only does such an extension, by mutual agreement, of it¬ 
self amount to a recognition of the right of either party 
to have demanded and obtained the division of assets 
pursuant to the contract, but such rights were further 
recognized by an actual division of a part of the assets 
made prior to 1922. 

It was on January 1, 1921, that Selling took a lease as 
a distribution of $9,000 of the profits to which he was en¬ 
titled. The Board, while finding it as a fact, did not ex¬ 
press any comment on the significance of this partial di¬ 
vision of the assets. It is, however, an irrefutable 
demonstration of the fact, which the contract itself es¬ 
tablishes, that in 1921 Selling was entitled to receive, 
and for income tax purposes had constructively received, 
the full amount of his share of the profits earned prior 
to January 1, 1921. 

AVhen the parties agreed to extend the contract, 
whether beforei or after January 1, 1921, they were in 
fact exercising that control and domination over the 
profits earned prior to that date which in law amounts 


to the receipt and realization of the profits (if theyj had 
not previously been received and realized by the pairties 
as co-owners). At least at that time, if not earlier^ the 
profits had become subject to the income tax, and ithey 
can not pro])erly be taxed in the later year. | 


Certainly if Sellin<>: was merely an employee, hisj vol- 
nntnry act in postponing the division of assets to \j’hich 
he was entitled, and his voluntary relinquishment o[f his 
right to demand an immediate settlement, can not liave 
the effect of postponing to a subsequent taxable year the 
claim for the income tax upon his share of the profijs. It 
is equally true that if he was not a mere employe^ but 
was a co-owner of the venture, the profits became Avail¬ 
able to him in everv sense during 1921, even if the^] liad 
not already been constructively received by him during 

I 

prior years. | 


In addition to the cases cited under the preceding 
point, holding that when the joint owners of incomb and 
profits agree to postpone the withdrawal or distribution 
of profits, their agreement can not postpone theii^ tax 
liability, it has also been held that a similar rule goterus 
the compensation of an employee. In the Appeal of 
Brainier, 3 B. T. A. 231, on the question of constrdctive 
recei])t of salary and commissions due from a cort)ora- 
tion to one of its two sole owners but unpaid for reasons 

I 

of his own, the Board said: | 

“This election to give the corporation the | tem¬ 
porary use of the amount is an exercise by liiim of 
its enjoyment, and this is one of the primary at¬ 
tributes of income.” i 


Although the final division and distribution of a^'Ssets 
was postponed for a year after the expiration of the 
contract, it was recognized that Selling was entitled to 
have received the distribution a year prior to the | final 
division in 1922, since he was paid interest for th^t pe¬ 
riod. This was the construction by the parties of jtheir 
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extension of the contract for the one-year period. It es¬ 
tablishes beyond question that according to their own 
interpretation of their agreement, if the contract had 
not been extended Selling’s right to the distribution 
would have been effective as of January 1, 1921, and 
that he was therefore entitled to claim interest from 
that date. 

Therefore, although appellant contends that as a co¬ 
owner Selling received these profits from year to year 
as they were produced, it would follow that whether he 
was a co-owner or an employee he became entitled to 
the distribution of the profits during the year 1921. Con¬ 
sequently, whether a co-owner or an employee, his own 
act could not defer his tax liability upon such profits to 
1922. Therefore they can not pro])erly be taxed to him 
for the vear 1922. 


SUMMARY. 

We submit that the contract between Selling and the 
corporation, when construed as a whole and in the light 
of the circumstances of its inception and of its interpre¬ 
tation by the parties in its performance, made him a co¬ 
owner of the business and of its profits. As a co-owner 
of the profits he was taxable thereon as they were de¬ 
rived by the business. Since all the profits were derived 
prior to the year 1922, none of them are taxable to him 

for the vear 1922. 

% 

Whether or not the form of co-ownership was a legal 
co-partnership is immaterial for income tax purposes. 
The Board’s failure to recognize this rule is fundamental 
to the resulting error of its decision. Co-owners of an 
enterprise, whether they are individuals or corporations, 
are subject to income tax on their share of the profits as 
they are derived even though not distributed until later 
{Gallagher v. Corner, 2 B. T. A. 1057; Dickey v. ComW, 


14 B. T. A. 1296; Ferry Marliet Company, Inc. v. Corner, 
5 B. T. A. 167; Wild v. Commissioner, 24 B. T. A. 6^1). 

But even if the contract, properly construed, did jnake 
Selling an employee and his share of the profits a sal¬ 
ary”, nevertheless such profits must be deemed to jhave 
been derived by him prior to 1922 and therefore not} tax¬ 
able for 1922. The contrary interpretation, to the peop- 
ardy of public reveneucs, would permit a taxpayer in 
similar circumstances to postpone his tax liabilitj' not 
merelv five vears or six vears but anv number of \iears. 
Such a situation is not countenanced by the courts ('New¬ 
man v. Commissioner, 41 F. (2d) 743; Wright, et al. v. 
Commissioner, 50 F. (2d) 727). | 


CONCLUSION. 


AVe submit that whether this court construes thej con¬ 
tract to mean that Selling was a co-owner or was an em- 

^ - I . 

ployee, the sum of $50,420.76 was not taxable as the in¬ 
come of the vear 1922. Accordinglv, the decision df the 
Board of Tax Appeals should be reversed and the ^ause 
remanded to the Board with direction to recompute the 
tax liabilitv with this item eliminated. ! 

I 
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APPEAL FROM THE HOARD OF TAX APPEALS 


BRIEF FOB THE APPELLEE 


PREVIOUS OPINION | 

j 

The only previous opinion is that of the United 

I 

States Board of Tax Appeals (R. 9-17), reported 
in 22 B. T. A. 920. 

i 

I 

JURISDICTION I 

This appeal involves income taxes for the yiar 
1922 in the amount of $6,161.59, and is taken frjim 
a decision (order of redetermination) of the United 
States Board of Tax Appeals entered Septemljier 


2 


24, 1931. (R. 23.) The appeal comes before this 

Court by ])eHtiou for review filed September 25, 
1931 (R. 24). pursuant to Sections 1001, 1002, and 
1003 of the Revenue Act of 1926, c. 27, 44 Stat. 9, 
109, 110, and in accordance with a stipulation of 
the parties filed September 25, 1931 (R. 23), pur¬ 
suant to Section 1002 (d) of the Revenue Act of 
1926. 

QUESTION PRESENTED 

Under a contract made in 1916 between the tax¬ 
payer and a! real estate corporation the taxpayer 
undertook to manage a separate department of the 
corporation for a term of years in consideration 
of a percentage of the profits and also assumed 
liability for a proportion of any losses, settlement 
to be made upon conclusion of the contract. In 
accordance with its terms the contract was ter¬ 
minated in 1922, and pursuant thereto $50,420.76 
was distributed to the taxpayer as his share of the 
profits. Is the sum of $50,420.76 so received by the 
taxpayer taxable income for the year 1922 ? 

STATUTE INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Seg. 212. (b) The net income shall be 
computed upon the basis of the taxpayer’s 
annual accounting period (fiscal year or cal¬ 
endar year, as the case may be) in accord¬ 
ance with the method of accounting regu¬ 
larly employed in keeping the books of such 
taxpayer; but if no such method of account- 


ing has been so employed, or if the metl^od 
employed does not clearly reflect the incopie, 
the computation shall be made upon siich 
basis and in such manner as in the opinion 
of the Commissioner does clearly reflect the 
income. * * * | 

Sec. 213. That for the purposes of this 
title (except as otherwise provided in sec¬ 
tion 233) the term ‘\gToss income”— | 

(a.) Includes gains, profits, and incobie 
derived from salaries, wages, or compensa¬ 
tion for ])ersonal service (including in the 
case of the President of the United Stajes, 
the judges of the Supreme and inferior 
courts of the United States, and all otjier 
officers and employees, whether elected | or 
appointed, of the United States, Alaska, 
Hawaii, or any political subdivision thereof, 
or the District of Columbia, the compei^sa- 
tion received as such), of whatever kind 
in whatever form paid, or from professidns, 
vocations, trades, businesses, commerce, [ or 
sales, or dealings in property, whether rjeal 
or personal, growing out of the ownership 
or use of or interest in such property; 
from interest, rent, dividends, securities,! or 
the transaction of anv business carried I on 

I 

for gain or profit, or gains or profits dnd 
income derived from any source whateyer. 
The amount of all such items (except as pro¬ 
vided in subdivision (e) of section 201) shall 
be included in the gross income for the tax¬ 
able year in which received by the taxpayjer, 
unless, under methods of accounting pdr- 
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mitted under subdivision (b) of section 212, 
any such amounts are to be properly ac¬ 
counted for as of a different period; * * *. 

STATEMENT OF FACTS 

The facts ^are found by the Board of Tax Ap¬ 
peals and may be briefly stated as follows: 

Tlie taxpayer, a resident of Detroit, Michigan, 
prior to 1916. was engaged in the real-estate busi¬ 
ness on his own account. Earlv in that vear the 
Straus Land Cor])oration, Limited, an Indiana cor¬ 
poration, began negotiations to associate the tax¬ 
payer with it in its city real-estate operations. As 
a result of these negotiations taxpayer and the cor¬ 
poration entered into a contract dated February 7, 
1916. Lnder the contract the corporation organ¬ 
ized a separate department styled the ‘‘City Real 
Estate Department’’ for the purchase, improve¬ 
ment, sale, leasing, and subleasing of real estate 
for business and residential j^urposes in the cities 
of the State of Michigan, and agreed to furnish an 
initial capital of $100,000 for the operations of such 
department and to furnish such additional capital 
as might be required up to $100,000. The initial 
capital was Supplied without interest but any addi¬ 
tional capital to be advanced was to draw interest 
at the rate of 6 per cent per annum. (R. 10-11.) 

It was further provided that the corporation 
thereby employed the taxpayer, and the taxpayer 
thereby engaged his services to the corporation, for 
the management and conduct of the special depart- 
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nieiit of the corporation for a term beginning ^ an¬ 
na rv 1,1916, and ending January 1,1921. The tax- 

' V_-' •' 7 I 

I 

payer agreed to devote his entire time and enei]gies 
to the business of the department, except such time 
as might be necessary to manage the real es'tate 
then o\yned or controlled by the taxpayer. |The 
tax])ayer further agreed not to purchase any |real 
estate for the department at a cost exceeding 

I 

$10,000 without the consent of two directors of] the 
corporation, and that no leaseholds would be j^ur- 
chased without the consent of one director of i the 

j 

coi'poration, the minimum selling prices on| all 
properties and leaseholds to be fixed by agreeiiient 
between the ])arties and no reduction in such pijices 

to be made without the consent of the taxpayer |and 

1 

one director of the corporation. It was provided 
that the taxpayer should be elected Vice President 
and Assistant Secretary of the corporation jand 

I 

that all deeds and instruments of conveyance limst 

i 

be signed by either the President or the Vice Presi¬ 
dent and attested bv the Secretary or an Assistant 

4/ 4/ I 

Secretary of the corporation. (K. 11-12.) | 

It was then provided that the taxpayer shpuld 
receive, and he agreed to accept, in full as salary for 
all services and the corporation agreed to pay |him 
from the net profits of the department as his salary, 

I 

a sum equivalent to 50 per cent of the first $10]000, 
40 per cent of the second $10,000, and 25 per pent 
of the third $10,000, and 15 per cent of all over 

I 

$30,000 of the annual net profits earned by thb de- 


I 
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partiiieiit during* the term of the contract, and that 
the taxpayer should be responsible for any losses 
during the term of the contract in the same pro- 
]X)rtions as provided for sharing in the net profits. 
The earnings and losses, if any, were to be adjusted 


and debited and credited to the taxpayer on the 
books of the deoartment at the end of each vear, 
but final settlement and payment to be made only 
at the termination of the contract. (R 12-13.) 
All notes, mortgages, contracts, and real estate ac¬ 
quired in the operation of the department were to 
be taken in the name of the corporation. It was 
further stipulated that no part of the net earnings 
of the department should be withdrawn by either 
party but should ])e left in the business without 


interest until the termination of the contract. 
Within 60 davs after the termination of the con- 
tract or anv extended term thereof the assets of 
the City Real Estate Department were to be applied 
first to the payment of all the liabilities incurred 
by the corporation on behalf of the department, 
except liabilities or notes secured by real estate and 
contracts for' the purchase or sale of real estate. 
Of the excess the corporation was entitled to draw 
an amount sufficient to reimburse it for the initial 
$100,000 capital advanced and any additional ad¬ 
vancements made for the use of the department, to¬ 
gether with 6 per cent interest on such additional 
advancements, and also for anv other liabilities in- 
curred on behalf of the department. Of the balance 
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of the assets, which it was provided should repre¬ 
sent the net profits of the department, the taxp^iyer 
was entitled to such portion as was equivaleikt in 
value to his share of the net profits less his sihare 
of the losses, if any. The balance of such a^ets 
remained the property of the corporation. (Ri. 13- 

14.) I 

Under the contract all expenses of the City jReal 
Estate Department during the term were tp be 
borne by it and a proportionate share of the salary 

I 

of any employee of the corporation performing 
services for the department were charged agkinst 
it. The department maintained separate books of 
account and records of its contracts and busibess, 
distinct from those of the corporation not j con¬ 
nected with the department. (R. 14.) | 

Upon execution of the contract the taxpayer or¬ 
ganized the business of the department created 
therebv and carried it on as if it were his own ibusi- 

ness. Separate books and bank account jwere 

( 

maintained independent of the general business of 
the corporation. As vice president and assi^stant 
secretary of the corporation the taxpayer, ib the 

j 

conduct of the business of the department, exej3uted 

I 

deeds and other necessarv instruments and Idrew 
checks on its separate bank account. The p|rofits 

I 

of the business were determined at the end of each 
year and the taxpayer’s share therein creditjed to 
him on the books of the department. The coiitract 
was extended for one year after January 1,11921, 
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the original date fixed for its termination and was 
finally terminated in 1922. No profits were made 
during 1922. (R. 11^-15.) 

The taxpayer kept his books and made returns on 
the cash receipts and disbursements basis. (R. 
15.) 

The Taxpayer received in 1921 as a part of his 
share of the profits a leasehold interest valued at 
$9,000, which he reported in his income-tax return 
for that year as income. (R. 15.) 

In 1922 the taxpayer received $50,420.76 in cash, 
notes, and a mortgage, together with interest 
thereon from January 1,1921, which amount repre¬ 
sented the balance of his share in the profits of the 
department, pursuant to the terms of the contract. 
In his income-tax return for 1922 the taxpayer 
reported the sum so received as income from sala¬ 
ries, wages, commissions, etc., received from the 
Straus Land Corporation, Limited. Upon that re¬ 
turn the taxpayer took a credit of $6,161.59 for 
taxes paid the Canadian Government, which credit 
was disallowed by the Commissioner, resulting in 
the determination of a deficiency in the sum of 
$6,161.59. (R. 15.) 

The taxpayer appealed to the Board of Tax Ap¬ 
peals from the Commissioner’s determination of a 
deficiency, contending that he was a partner or 
joint proprietor with the Straus Land Corporation 
and not an employee, and that the $50,420.76 dis¬ 
tributed to him in 1922 was not taxable income for 
that year but was income in prior years. The Com- 
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missioner’s disallowance of the credit for t^xes 
paid to the Canadian Government was not Con¬ 
tested. (R. 3-4.) The Board of Tax Appeals held 
that the sum distributed to the taxpayer in 1922 as 
his share of the profits of the City Real-Estatej De¬ 
partment was income received by him in that k^ear 
and accordingly the Board approved the Con^inis- 
sioner’s determination of a deficiency. (R. 17J) 

While the appeal was pending before the Board 
the taxpayer died and upon suggestion of (jeath 
the Board ordered that the appeal proceed hi the 
name of the duly appointed executor of thj es¬ 
tate of the deceased taxpayer and entered its drder 

of redetermination of a deficiency against th^ es- 

! 

tate of the deceased taxpayer in lieii of its ]|)rior 
order of ^larcli 27, 1931. redetermining th4 de- 
ficieiicy against the taxpayer. (R. 18-23.) From 
that decision the present appeal is taken. j 

I 

I 

SUMMARY OF ARGUMENT j 

i 

The statute requires that all income shall be re¬ 
turned for taxation in the year in which it ^'s re¬ 
ceived unless it is properly to be accounted fpr in 
some other period upon the accrual basis of. ac¬ 
counting. In the instant case the taxpayer em¬ 
ployed the cash receipts and disbursements baiis of 
accounting in keeping books and reporting incojne. 

Under a contract entered into in 1916 the! tax- 

I 

payer engaged his services to a real-estate cor|)ora- 
tion for the management and conduct of the jbusi- 
ness of a separate department set up by the cbrpo- 
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ration to deal in city real estate. It was agreed by 
the parties that the taxpayer should receive and 
would acce})t in full as salary for his services a per¬ 
centage of the profits derived from the business of 
the separate department, such profits to be com¬ 
puted annually but no payment thereof to be made 
until the final termination of the agreement. The 
taxpayer also agreed to bear losses, if any, of the 
separate department in the same proportion as 
provided for the sharing of profits. The contract 
provided that u]3on the final termination the liabil¬ 
ities of the se])arate department should be paid, 
that all capitali furnished by the corporation should 
be repaid, and fhat the balance of the assets should 
represent net profits. The term of the contract, 
originally from January 1,1916, to January 1,1921, 
was extended for one year. The agreement was 
finally terminated in 1922 and the net profits de¬ 
rived during the term of the agreement were ascer¬ 
tained and distributed in accordance therewith. 
In 1921 the taxpayer received $9,000 on account of 
the profits to which he was entitled under the agree¬ 
ment. Upon final conclusion of the agreement in 
1922 the taxpayer received $50,420.76 as the balance 
of his share of the net profits. 

The taxpayer was an employee of the corporation 
and not a joint adventurer with the corporation in 
the business carried on by the separate department 
provided for in the agreement. Under the contract 
the corporation supplied all the capital for the busi¬ 
ness, bore ail the current expenses and liabilities. 


11 


and all property acquired in the operation ojf the 
business was taken in the name of and was owned 

j 

solely by the corporation. All business was tj^ans- 
acted in the name of the corporation. The| tax¬ 
payer was not entitled to share in the current an- 

i 

nual prohts but was entitled only to a share of the 
net protits of the business at the termination c^f the 

I 

agreement. The taxpayer was not a co-own^r of 
the business nor of the profits thereof as profit^. A 
share of the ultimate net profits of the business was 
to be paid to the taxpayer, upon the conclusion of 
the contract, as salary for services rendered dpring 
the full term. The contract was not termii^ated 

I 

until 1922, at which time the taxpayer receive^ his 

I 

agreed share of the ultimate net profits froi^i the 
business less the amount withdrawn by him in 1921. 
The sum withdrawn by the taxpayer in 1921 was 

i 

merely bv wav of advancement on the shafe of 
profits to which he ultimately was entitled ijnder 
the agreement. The $50,420.76 paid to the| tax¬ 
payer in 1922 as his share of the profits was salary 
for services rendered and was income received by 
him in that year and was taxable as such. | 

In any event, the appellant should not nok be 

I 

permitted to deny that the taxpayer received in 
1922 taxable income in the amount of $50,4^0.76. 
On his returns for 1916 to 1920, inclusive, th^ tax¬ 
payer did not report any portion of the profits of 
the business as income received bv him in I such 

" I 

years. On his return for the year 1921 the| tax¬ 
payer reported the sum actually received froifi the 

i 

I 

I 

I 


I 
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corporation as income. On his return for 1922 the 
taxpayer reported as income from salary the $50,- 
420.76 received in that year from the corporation. 
The taxpayer having represented upon his returns 
that no portion of the profits of the biisiness had 
been received in any year prior to 1922 (except the 
small advance'in 1921), and that his share of the 
profits was received in 1922 as salary, the appellant 
is now estopped to deny that the taxpayer received 
taxable income in the amount of $50,420.76 in the 
year 1922. 

ARGUMENT 

The sum of $50,420.76, distributed to the taxpayer in 
1922, was received by him as salary for services ren¬ 
dered during the term of the contract and is taxable to 
him as income for that year. No part thereof was 
received or derived by the taxpayer prior to 1922 

The appellant contends that the profits distrib¬ 
uted to the taxpayer in 1922 were not income tax¬ 
able in that year because such profits were received 
in prior years and were income for each preceding 
vear to the extent earned in each vear. It is argued 
that the taxpayer was a joint adventurer in the busi¬ 
ness carried on through the separate department 
of the corporation and that his share of the profits 
was derived or received annually as the profits were 
earned in the business. It is the position of the 
appellee that the taxpayer was an employee of the 
corporation, that under the contract he was entitled 
to a share only of the ultimate profits from the 
operation of the business during the full term as 


salary or compensation for services, and tbajt the 
profits distributed to him in 1922 were in pa^iment 
for services and were income received and takable 
in that year. j 

Attention is called at the outset to the reqjuire- 
ment of the statute (Section 213 (a), supra)\ that 
all income shall be returned for taxation in the| year 
in which received unless properly returnab[le in 
some other year upon the accrual basis of accpunt- 
ing. The taxpayer here was on the cash ba^is of 
accounting. It is not denied that the profit^ dis¬ 
tributed to the taxpayer are taxable income. | Nor 
can it be disputed that such income was received 
by the taxpayer in 1922 and is taxable for thatj year 
unless, as the appellant contends, the profits ^ust 
be treated as received by the taxpayer, for inclome- 
tax purposes, each year as earned in the business. 

Whether the taxpayer occupied the relation of 
joint adventurer in the business or was only ap em¬ 
ployee depends upon the intention of the pa|rties, 
to be ascertained from their written contract con¬ 
strued as a whole and from the particular facts and 
circumstances of this case. Reported decisiojis of 
the relation subsisting upon other facts and cir- 

I 

cimistances are of scant benefit. 33 C. J. 844 (Sec¬ 
tion 9) ; Franken-KarcJi Corporation v. CasWiotis, 
186 N. Y. S. 344. I 

I 

The courts have not undertaken to lay dowii any 
certain definition of joint adventure, nor nee^ one 
be attempted for the purposes of this case. |It is 
enough to determine whether the facts in thi^ case 
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establish such a relation. It has been said that a 
joint adventure is for most purposes a partner¬ 
ship (Diiffiu V. Lucasy 55 F. (2d) 786, 793 (C. C. A. 
6th)), the ditferenccs between the two relations be¬ 
ing so slight that a joint adventure is often re¬ 
ferred to as a kind of partnership and both are 
regarded as governed bv the same rules of law. 
In rc Tiiuh, 4 F. (2d) 993, 994 (C. C. A. 2nd). The 
principal diiferenees seem to be that courts of law 
will redress grievances between joint adventurers 
but not between partners, and a joint adventure 
is usuallv limited as to business undertaken, where- 
as a partnership is formed for carrying on a gen¬ 
eral business. 33 C. J. 841-842. Joint adventure 
is broadly referred to as a special combination of 
two or more persons, each contributing capital or 
service, in a specific business venture for the joint 
benefit and profit of all, and much the same defini¬ 
tion, without the limitation to s])ecial combinations 
and specific ventures, is equally applicable to part- 
nershi 2 :)s. Substantially the same tests are applied 
in determining whether the particular relationship 
is a partnership or a joint adventure as distin¬ 
guished froniiother relations. In rc Tauhy supra. 
Although contribution of property or service and 
the sharing of profits and losses are common ele¬ 
ments of a joint adventure, as they are of partner- 
shi})s, the presence of either or both is not con¬ 
clusive of the existence of the relation. Something 
more is necessarv. There must be a communitv of 


I 

interest in the property and in the profits of !the 
undertaking as i^rofits. It is essential to the | re¬ 
lation of joint adventure that there be a joint I in¬ 
terest or proprietorship in the business and in | the 
profits as profits when accrued. Meehan v. Valen¬ 
tine, 145 XJ. S. 611, 618. There can be no joint 
adventure, just as there can be no partnership,!be¬ 
tween persons associated in business— j 


where one of them is the sole owner of Ithe 
property or capital employed therein, and of 
the increase or profits as they accrue, ^nd 
so long as thev are undivided. One is |not 
a partner who has no proprietary interest 
in profits as profits. Sagij v. Hopkins. 11 
F. (2d) 517, 519 (C. C. A.,*5th). | 

We think it plain that the tax 2 :)ayer possesse4 no 
interest as coproprietor in the business here'in¬ 
volved and the profits thereof as profits. | 

! 

The corporation organized a special deiiartnient 
CO deal in city real estate, with the taxpayeij in 

I 

charge as vice president and assistant secretary, 
and a separate set of books was carried to segre¬ 
gate this phase of the corporation’s business f^-om 
its general operations. The corporation furnis|hed 
all the capital and bore all the expenses necessary 
to carry on the business of the separate depdrt- 

i 

ment, which was conducted solely in the nam^ of 
the corporation. All notes, mortgages, deeds, (jon- 
tracts, and real estate acquired were taken in |the 
name of and were the property of the corporation. 
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Under the ajiTeenieiit the ('orpomtioii a,e,‘veed to and 
did employ the taxpayer, and the taxpayer a.u'reed 
to and did engage his services to the corporation 
for the management and (*onduct of tlie separate 
business and further aui'ced to devote his entire 
time and energies to the conduct of tluit business 
‘•in a com])etent and efficient manner and to the 
b(‘st interests’’ of the corporation. As Vice Presi¬ 
dent and Assit^taiit Secretary tlie taxpayer had au¬ 
thority to execute instruments of conveyance on 
behalf of the corporation, ])ut could not i)ur(*hase 
parcels of real estate for the corporation at a cost 
exceeding SIO^OOO each without the consent of two 
directors and could not purchase any realty lease¬ 
holds without the consent of one director. The tax¬ 
payer agreed to accept in full as salary for all his 
services, and the corporation agreed to pay him as 
salary a sum equivalent to stipulated percentages 
of the net profits of this separate branch of the 
corporation’s business. The taxpayer further 
agreed to share the losses of the separate business 
upon the sanui basis as provided for the sharing of 
profits. The Contract provided that the profits and 
losses should be computed annually, but profits 
could not be withdrawn until the termination of the 


contract. At the conclusion of the contract or anv 
extended term thereof, it was provided that the as¬ 
sets should be first devoted to payment of liabili¬ 
ties and the return to the corporation of all capital. 
The remaining assets were declared to be net 
profits. The taxpayer was then entitled to with- 


draw his share of such profits as agreed upon, dfter 
deducting his portion of any losses, and the baljince 
of the assets representing net profits remained the 
property of the coiporation. The term of the con¬ 
tract, originally for the period January 1, 191^, to 

I 

January 1, 1921, was extended for one year. | (R. 
10-15.) 

In the light of the plain language of this Icon- 

i 

tract, we submit, it can not fairly be said that] the 
taxpayer was a joint adventurer. The corporj^tion 
was the sole owner of the business, it alone sup]ilied 
the capital, and the title and ownership of all pi^op- 
erty acquired in the business was solely in thejcor- 


poration. All the current earnings or profits 
throughout the term of the contract as extended 
were the sole property of the corporation, just as 
it alone was responsible for current expenses!and 
liabilities incurred. The taxpayer had no intcfrest 
in the profits as profits during the life of the |con- 
tract, although they were computed annually| for 
bookkeeping purposes. The taxpayer was inter¬ 
ested only in the ultimate profits at the concli:^sion 
of the contract term and then only as a measuife of 
the compensation to which he was entitled foij the 
services rendered to the corporation. He wad not 
entitled to a share of the annual profits, uiider 

i 

the contract he was entitled only to a share of the 

j 

ultimate net profits realized from the operations of 
the business over the full term of the contract. 
Until the contract was terminated and there i had 

I 

been a balancing of profits and losses, the liabilities 
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of the business discharged, and the capital of the 
cori)oration returned, it could not be known what 
the protits, if any, would be, and consequently the 
taxpayer could have no proprietary interest in the 
profits as earned. The right of the taxpayer to a 
share of protits attached for the tirst tinie when the 
contract was concluded and the ultimate profits 
determined. 

True, the taxpayer was entitled to participate in 
the distribution of ultimate net profits and agreed 
to bear a like proportion of the ultimate losses, if 
anv, but these circumstances are not sujBScient to 
constitute him a joint adventurer in the enterprise. 
The right to share in the ultimate profits of the 
business was no more than a convenient measure of 
the compensation to be paid the taxpayer for his 
services. Berthold et al. v. Goldsmith, 24 How. 
536; Fechteler v. Palm Bros, & Co., 133 Fed. 462 
(C. C. A. 6th) Klein v. Kirschhaum, 240 Mich. 368. 
The assumption by the taxpayer of liability for a 
portion of the losses, if any, seems only reasonable 
in view of the broad powers conferred in the man¬ 
agement of the business and the reciprocal right to 
share in ultimate profits. This provision of the 
contract undoubtedly was designed to induce 
greater care on his part in the management and 
conduct of the business. Canton Bridge Co. v. City 
of Eaton Rapids, 107 Mich. 613; Sugg v. Hopkins, 
supra. Without a proprietary interest in the busi¬ 
ness and in the profits as profits the taxpayer could 


not be a joint adventurer. As stated in Loi^don 

Assurance Co, v. Brennen, 116 U. S. 461, 472: I 

! 

Mere participation in profits would I give 
no such interest contrarv to the real iikten- 
tion of the parties. Persons can nO|t be 
made to assume the relation of partners, as 
between themselves, when the purpose is 
that no partnership shall exist. There fs no 
reason why they may not enter into an agree¬ 
ment whereby one of them shall participate 
in the profits arising from the manageinent 
of particular property without his becopaing 
a partner with the others, or without his ac¬ 
quiring an interest in the property itself, so 
as to effect a change of title. * * * | 

The quoted language applies equally to joiiijt ad¬ 
venturers and the relation of joint adventure |as to 
partners and the partnership relation. | 

That there was no intention of creating a ijoint 
adventure between the taxpayer and the corpora¬ 
tion, with the taxpayer possessing an interest i^i the 
business as co-owner, not only is plain fronj the 
terms of the contract, as we have pointed out|, but 
also appears from the conduct and understaiiding 
of the taxpayer himself. j 

The statement of the taxpayer that because of 
the close friendly relation between him ainjl the 
individuals controlling the corporation he would not 
have engaged in the business other than as a partner 
or coowner (R. 31) is of no material significance 
in view of the terms of the contract and the ne^otia- 
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tions leading to the agreement. At most the state¬ 
ment shows that the taxpayer was unwilling to enter 
the employ of the corporation in a capacity sub¬ 
ordinate to the ])ositions occupied by his friends. 
During the negotiations and discussions of the 
terms of the contract the taxpayer at first sought a 
general ])Ower of attorney to act for the corpora¬ 
tion and finally agreed to accept appointment as an 
executive of the corporation with authority to act 
within certain limits. (E. 32-34.) His only ap¬ 
parent concern was that he would occupy an execu¬ 
tive position in the corporation rather than a sub¬ 
ordinate one. He was api)ointed an executive and 
clothed with limited authority to act for the corpo¬ 
ration. There is nothing in these negotiations in- 
dicative of an intention that the taxpayer should be 
a joint adventurer in the enterprise, but on the con¬ 
trary it seems that the taxpayer well understood 
he was being emjdoyed by the corporation for a spe¬ 
cial business undertaking of the corporation. Al¬ 
though appointed an executive, the taxpayer was 
none the less an employee of the corporation. The 
taxpayer, too, clearly understood that under the 
contract there could be no division of profits until 
the termination of the contract, and that he had no 
proprietary interest in profits as profits. (R. 51- 
52.) This understanding on the part of the tax¬ 
payer is further evidenced by the fact that in mak¬ 
ing his income-tax returns for the years covered by 
the contract no part of the current annual profits 


of the business were treated as his income, Except 
that in his returns for the years 1921 and 1^22 he 
reported the amounts actually paid to and revived 
by him. (R. 45-50.) | 

We think it clear, therefore, that the taxpayer 

I 

was but an employee of the corporation anc^ that 
his share of the ultimate profits which was paid to 
and received bv him in 1922 in accordance with the 

i 

contract was taxable income for 1922. j 

! 

It is thought unnecessary to refer to and distin¬ 
guish individually the several cases relied u]])on by 
appellant to establish that the taxpayer was k joint 

i 

adventurer. In each of those cases the circum- 

I 

stances warranted the conclusion that there jw’as a 
community of interest in the property and lin the 

I 

profits of the business as profits, and that thelnten- 
tion of the parties to the particular agreement in¬ 
volved to create a partnershi]) was establishe(|l. As 
we have attempted to show, there was no intiention 
of the parties in this case to enter upon 4 joint 

I 

adventure and the contract itself negatives the 

existence of any jDroprietary interest of tljie tax- 

! 

payer in the business or profits as profits, anj essen¬ 
tial characteristic of joint ventures. | 

The further contention of the appellant jhat in 
any event the income in question was received by 
the taxpayer in 1921, for the reason that th^ origi¬ 
nal term of the contract expired January 1, 1921, 
and the taxpayer was then entitled to his stare of 
the profits, can not, we submit, be supporte4. The 

I 
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contract was not tenniiiated in 1921, hut was ex¬ 
tended for one year beyond the original term. The 
original term was from January 1, 1916, to Janu¬ 
ary 1, 1921, but clearly it was contemplated that 
the term might be extended. The protits were to 
be ascertained and distributed upon tlie tinal termi¬ 
nation of the contract and not upon the conclusion 
of some intermediate period. It was the final 
termination of the contract which fixed the net 
profits of the business and the right of the taxpayer 
to share in the i)rofits. The contract was finally 
terminated in 1922 and the assets representing the 
net profits were ascertained and distributed. The 
taxpayer then for the first time became entitled to 
his share of the net profits, and the mere fact that 
he was permitted to withdraw a small amount in 
1921 in antici])ation of his share of the ultimate 
net profits does not show that he was entitled to 
such profits prior to the termination of the contract 
and the actual receipt by him of the profits. 

It is settled that income is derived and is taxable 
onlv in the vear in which actually received or the 

• mJ 

right thereto definitely established. North Ameri¬ 
can Oil Consolidated v. Burnet^ 286 U. S. 417; Lucas 
V. North Texas Lumber Co., 281 U. S. 11; Commis¬ 
sioner V. Garber, 50 F. (2d) 588 (C. C. A. 9th) ; Com¬ 
missioner V. Moore, 48 F. (2d) 526 (C. C. A. 10th) ; 
Bice, Barton cf Fales v. Commissioner, 41 F. (2d) 
339 (C. C. A. 1st) ; cf. also Kaufman Department 
Stores V. Commissioner, 34 F. (2d) 257 (C. C. A. 


3rd). Tlie income-tax statutes are concerned only 
with realized gains, as with i*ealized losses. ■Bur¬ 
net V. Logan, 283 U. S. 404; Lueas v. American 

i 

Code Co., 280 U. S. 445. As was said in Coinmis- 

I 

sioncr V. Darnell, decided June 29,1932, not \^et re¬ 
ported but see C. C. H. 1932, Vol. Ill, pp. |9048, 

9049-9050 (C. C. A. 6th) : | 

! 

* * * income has neither actually 

j 

been received during the taxable yea?, nor 
the right to its receipt been definitely fixed 
during that year, as to both the existence of 
an obligation on the part of the payop and 
the amount to be paid, such income is prop¬ 
erly to be allocated only to that year in which 
it was in fact received or in which the| right 
to receipt became fixed and liquidated] 

The right of the taxpayer to the receipt of the 

j 

stipulated share of the profits of the separate busi¬ 
ness of the corporation became definitely fixed for 

I 

the first time in 1922 when the contract was finally 
terminated. These profits, actually received ty the 
taxpayer in 1922, \vere taxable income for thaj year. 

It should, moreover, be noted that, except for the 
small amount received in 1921 by way of adtance- 
ment, the taxpayer did not report any portion of 
the profits of the set)arate business of the corpora¬ 
tion as income for any of the years prior td 1922. 
On his return for the year 1922, however, lie did 

I 

report the piofits actually received in that ybar as 
income from salaries, wages, commission^, etc. 
(R. 45-50.) It is plain from this that taxpayer 
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himself did not consider that he was a joint adven¬ 
turer with the corporation, but on the contrary 
clearly understood that he was only an employee 
to whom a share of the j^rofits was paid as salary 
or compensation for services. In any event, the 
taxpayer, through his sworn income-tax returns 
for the several years prior to 1922, represented that 
none of the i)rofits of the business were received in 
those years (except in 1921 as noted), and through 
his return for 1922 represented that his full share 
of the profits was received in 1922 as compensation 
for services. The appellant, representing the de¬ 
ceased taxpayer, should not now be heard to deny 
the truth of those representations. The Commis¬ 
sioner accepted the returns as made by the tax¬ 
payer, and has determined and assessed the taxes 
due for the several years in reliance upon the in¬ 
formation furnished. The Commissioner is now 
barred bv the statute of limitations from determin- 
ing, assessing, and collecting any additional taxes 
for the years prior to 1922, so that the profits re¬ 
ceived by the taxpayer will escape taxation should 
the appellant prevail on this appeal. The appel¬ 
lant, we submit, is estopped to deny that the profits 
in question were received by the taxpayer in 1922 
and were income taxable in that year. Commis¬ 
sioner V. Garber, supra; Commissioner v. Moore, 
supra; Commissioner v. Liberty Bank & Trust Co,, 
59 F. (2d) 320 (C. C. A. 6th) ; Ralston Purina Co. 
V. United States, 58 F. (2d) 1065 (Ct. Cls.). 
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I 


CONCLUSION 

I 

I 

I 

We submit that the taxpayer was an employee of 
the corporation and not a joint adventurer, thatjthe 
profits distributed in 1922 were received by hipi in 
that year as compensation for services and wer^ in¬ 
come taxable in 1922, and that in anv event i the 

" I 

appellant is now estopped to deny that the profits 
distributed to the taxpayer in 1922 were incomej re¬ 
ceived and taxable in 1922. The decision of j the 

I 

Board of Tax Appeals is correct and should be 

affirmed. i 
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FAG'S 


Important facts are omitted by appellee sjate- 

nient of facts . 1 . 

] 

Ap})ellee erroneously contends that joint adyen- 
tures must be proved by the tests for partiner- 
ships .J. 

In comparison with appellee’s precedents, this tase 
is a clear instance of joint ownership .L. 

(1) Contribution of assets by one party (^oes 

not preclude joint ownership of an| en¬ 
terprise and its profits .[. 

(2) Selling had a proprietary interest] in 

profits as profits . i. 

(3) Contrary to appellee’s contention, the]en¬ 

terprise bore its own expenses.j. 

(4) Despite appellee’s contrary assertions, 

Selling had a proprietary interestj in 
the assets . j . 

j 

(5) Appellee fails to reconcile Selling’s lia¬ 

bility for losses even to extent of capi- 

i 

tal replacement, with appellee’s ide- 

nial of a joint proprietorship .[. 

1 

(6) The intent of Selling to be a joint owioer 

is plain .|. 

I 

Appellee erroneously contends that physical divi¬ 
sion or segregation was necessary for receiptj of 
profits .I. 

I 

Appellee should be denied his defense of estoppel 

(1) This position is disclosed too late.|. 

(2) The record does not support his plea .|. 
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DAVID BURNET, Commissioner of Internal Revenue, 

Appellee, 
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REPLY BRIEF FOR APPELLANT. 


In his brief, appellee raises for the first time a npw de¬ 
fense. After a trial on the facts has been closed and after 

i 

an appeal to this court has been effected by the! other 
party, the appellee now contends that, because the ta:^payer 
reported the income here in question as a salary iiji 1922, 
the appellant is now estopped to deny that such income 
was salary and to deny that it was taxable in 1922. | 


Even though raising this new issue of estoppel, appellee 
did not recite in his statement of the facts such evidence 
on this point as happens incidentally to be in the record, 
nor did he in his brief discuss nor anvwhere refer to such 
facts. 

Furthermore, because of the emphasis in his argument 
on certain facts recited in his statement, other facts in the 
record but not contained in his statement take on added 
significance and should therefore also be specifically stated 
for the consideration of the court. 

A remarkable feature of appellee’s brief is that, ignor¬ 
ing the authorities discussed by the appellant’s brief, it 
presents a number of entirely new cases for the considera¬ 
tion of this court, cited mostlv as authoritv for general 
principles of law and with never any interpretation of the 
facts in any cited case in comparison with the situation 
in the present case. AVithout even attempting to analyze 
and distinguish for the benefit of the court the cases cited 
and discussed in our brief, appellee disposes of them with¬ 
out any other reference or conmient than that such cases, 
in the opinion of 'the appellee, are not pertinent. Conse¬ 
quently the court has before it two principal briefs, each 
founded upon an entirely different set of authorities. It 
would therefore seem incumbent upon appellant to assist 
further in the consideration of the problems in this case by 
discussing the authorities cited by appellee. 

The foregoing circumstances make necessary this reply 
brief. 

A. Important Facts Are Omitted by Appellee’s State¬ 
ment of Facts. 

Because the rules of this court did not seem to require 
or permit of a statement of all the facts in the record, 
the appellant did not incorporate one in its brief, but 
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merely summarized such facts as would indicate j to the 
court the nature of the problem. The appellee ha^, how¬ 
ever, in his brief included an extensive statement ojf facts. 
In the main and as far as it goes, this statement i$ a fair 
one, but there are important facts in the record which are 

not recited in that statement, as follows: | 

1 

When the contract between the Straus Land Corpora¬ 
tion, Limited, and the taxpayer was being negotiated, that 
corporation was in the business of buying and selling fann 
lands and desired to go into the city real estate business 
if the taxpayer, who was familiar with city real j estate, 
came with that companv. (R. 30.) i 

I 

The taxpayer did not wish to go into the venture as 
an employee, because of the friendly relationship elxisting 
between him and the three owners of the corporation, two 
of whom were his relatives and the other an intimate 
friend, and he would not have gone into the venture except 
as a partner or a co-owner. Prior to the execution! of the 
contract he expressed his position in his letter of iFebru- 
ary 4, 1916. He intended and believed that the contract 
provided for his participation as a partner or co4ovmer. 
(R. 31, 34, 43.) I 

The taxpayer did most of the business for the Citiy Real 
Estate Department, he kept office hours as he thought best 
only, and he did not account to anybody for his time. (R. 
43.) “ I 

Neither party withdrew any money from the btisiness 
until the settlements in 1921 and 1922. (R. 43.) i 

It was under the following circumstances (R. 4$) that 
there was incorporated into the contract the next to the 
last paragraph in division two of the contract, reading as 
follows: I 

‘‘The said party of the second part shall be Elected 
Vice President and Assistant Secretary of the Straus 


I 

i 


Land Corporation, Limited, which office he will hold 
for the period of this contract. All deeds and instru¬ 
ments of conveyance must be signed by either the 
President or a Vice President and attested by the 
Secretary or an Assistant Secretary of the said first 
party.’^ 

During the course of the negotiations for a contract, the 
taxpayer had requested an irrevocable power of attorney 
to transact the business of the City Real Estate Depart¬ 
ment in order to have absolute power in it. The officers 
of the corporation refused to do it in that form but agreed 
that they would elect taxpayer Vice President and As¬ 
sistant Secretary of the corporation for the purpose of 
accomplishing the same object. Taxpayer's request for 
the power of attdrney was contained in his letter of Feb¬ 
ruary 4, 1916, and he also made the request verbally dur¬ 
ing the course ol‘ the negotiations. The portion of the 
letter that covers the request is: 

‘'That the first party agrees that it will execute an 
irrevocable power of attorney to the second party, 
authorizing him to buv and sell real estate, execute 
and discharge real estate mortgages and land con¬ 
tracts, execute promissory notes and sign checks for 
the first party upon the bank account of the City Real 
Estate Department, said power of attorney to run 
during the life of this contract.” (R. 43-44.) 

At the end of 'each year, the City Real Estate Depart¬ 
ment took inventor}^ and determined and credited the share 
of the profits to each party on the books of account. (R. 
52.) 

For one of the years prior to 1921, the City Real Estate 
Department sustained a loss and taxpayer’s share thereof 
was charged against his account. (R. 45.) 

The taxpayer reported the sum of $50,420.76 as ‘‘Sal¬ 
aries, Wages and Commissions,” from the Straus Land 
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I 

I 

- I 

^ I 

Corporation, Limited, in 1922, pursuant to a ruling! of the 

Commissioner made in 1922, when the contract was sub- 
mitted to him for construction, that under the contract 
he was an employee. (R. 50.) At that time (19:22) the 
Commissioner was not barred by the statute of limitations 
from detennining, assessing and collecting adc^itional 
taxes, if any were due, for the prior years under any 
interpretation of the contract. (R. 46-49.) | 

I 

I 

B. Appellee Erroneously Contends that Joint Adventures 
Must be Proved by the Tests for Partnerships. 

I 

j 

Appellee states on page 14 of his brief: ‘‘Substantially 
the same tests are applied in determining whether the par¬ 
ticular relation is a partnership or a joint advenjure as 
distinguished from other relations. In re Taub, $upra/' 
We fail to find in the cited case any expression of | such a 
rule of law. In that case the court said (p. 994)^ “The 
relationship once established, the legal rights and 'ohliga- 
tio'ns of the several adventurers in respect of theiij enter¬ 
prise are substantially those of partners.’^ (Italips sup¬ 
plied.) I 

i 

Therefore, appellee’s statement (p. 14) that joint ad¬ 
ventures and partnerships “are regarded as governed by 
the same rules of law”, citing the same case, is npt to be 
taken as meaning that the tests for determining b[)th are 

I 

substantially the same. Neither Meehan v. Valeniine, 145 
U. S. 611, 618, nor Sugg v. Hopkins, 11 F. (2d) 517, 519, 
cited on page 15 of his brief, is any authority as| to the 
nature of tests for determining the existence of |a joint 
adventure, since each one concerned the question whether 
a partnership existed in the particular case and (Contains 
no expressions regarding joint adventures. | 

I 

I 

I 

! 


I 

I 
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While it is conceded that the two relationships are close¬ 
ly related, it does 'not necessarily follow that in order to 
establish the existence of a joint adyenture all the tech¬ 
nical tests for a partnership must be satisfied. After all 
the question here is not whether the City Real Estate De¬ 
partment was a partnership (as the Board erroneously 
assumed); the question is whether it was a joint adyen¬ 
ture. 

A joint adyenture is sufficiently shown when it appears 
{Bedell y. Commissioner, 9 B. T.A. 220) that: 

1. The profits are shared 

and 

2. There is also— 

(a) Control oyer the subject matter of the adyen¬ 

ture or 

(b) A proprietary interest in the subject matter 

or 

(c) A sharing of the risks and burdens incident to 

the transaction or transactions to be carried 

forward. 

These are the tests also formulated in another modern 
(1927) case, Atlas Realty Co. v. Galt, 139 Atl. 285, which 
were submitted in our principal brief on page 8. It is 
entirely erroneous to import other tests from the law of 
partnership. 

G. In Comparison With Appellee's Precedents, This Case 
is a Clear Instance of Joint Ownership. 

Appellee ayoids any discussion of the many analogous 
cases cited in appellant's brief, with the ingenuous admis¬ 
sion (p. 21) that*.! “In each of those cases the circxmi- 
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stances warranted the conclusion tliat there was| a com¬ 
munity of interest in the property and in the profits of the 
business as profits, * * It would seem that 
should advise the court of anv reasons whv the nearN 

•' I •/ 

identical circumstances of this case fail to warrant and 
require a similar conclusion. i 

I 

On the contrary, appellee does not advance 4 single 
decision as being a case with facts in any way coniparable 
to those ot' tins case. Those cases which he does mention 
are merely cited in support of general principles! of law 
which he suggests are applicable to this particular case, 
lie does not suggest that any of those cases involve facts 
which are at all like those here presented. But it is ob¬ 
vious that any rule of law laid down in a decision jhas au¬ 
thority and meaning only in the light of the fact|s which 
required solution. It will be helpful and perhaps ijnterest- 
ing to examine some of the decisions cited, but jiot dis¬ 
cussed, by appellee. | 

(1) Contribution of assets by one party does not preclude 

I 

joint ownership of an enterprise and its profits. I 


AVhen appellee states (p. 15) that the ‘‘corporation fur¬ 
nished all the capital” as an argument in support of his 
contention (p. 15) that “the taxpayer possessed no jinterest 

i 

as a co-proprietor in the business” or in the pijofits as 
profits, and again (p. 17) that the corporation | “alone 


furnished the capital” in support of his thesis |(p. 17) 
that “it can not fairlv be said that the taxpaver was a 
joint adventurer,” he goes beyond his own definition of 

i 

joint adventure given on page 14, where he states: I “Joint 
adventure is broadly referred to as a special com^^ination 
of two or more persons, each contributing capital or serv¬ 
ice” etc. Hence it is obvious that while one person may 
contribute all the property or capital employed ini a busi- 
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ness association of two or more persons, the relationship 
may still be, as has often been decided, a co-partnership 
or a joint adventure. 

That was the situation in Franken-Karch Corporation 
V. Castriotis, 186 X. Y. S. 344, cited by appellee at page 
13. It appeared that the plaintiff corporation and the de¬ 
fendants had an agreement under which the corporation 
was to examine hides and skins received by defendants, 
to give advice as to the conditions governing the hide 
market and where the hides and skins might be most 
advantageously sold, and to make efforts of its own to 
dispose of such hides and skins; that in consideration 
thereof plaintiff was to have half the net profits; that no 
hides or skins would be sold by defendants without plain¬ 
tiff’s consent; that the arrangement was terminable at anv 
time at the option of either party; and that at the end 
of each transaction the defendants would render an ac¬ 
count thereof to the plaintiff and pay such sums as were 
due the plaintiff'. The plaintiff corporation sued the de¬ 
fendants for an accounting as to several transactions al¬ 
leged to have been completed under that agreement. 

The Court said in part: 

‘‘It seems to me that the agreement was of the 
character of a joint venture, the subject-matter where¬ 
of was the interest of the parties in the profits as such. 
The plaintiff was to contribute his time and give the 
benefit of hiS experience in the matter of sales, and 
the defendants were to purchase the goods which were 
the subject of the sales. If there were no profits, then 
plaintiff would lose the time devoted to, and the ex¬ 
penses incurred in, the enterprise.” 

It will be observed that the plaintiff corporation con¬ 
tributed no capital to the enterprise, that it only performed 
services for the enterprise, that its sole interest was in 
the profits of the enterprise, and that it was not responsible 


for any losses. Nevertlieless the enterprise was! held to 
be a joint adventure. | 

i 

Therefore, that one person may have contribute|i all the 
capital or property employed in any common en|terprise, 
is not even a factor in disproof of a joint adventute. 


(2) Selling had a proprietary interest in profits as | profits. 

I 

On this question appellee (p. 14) cites Sxigg v. BophinSj 
supra. We have previously referred to this casle, point¬ 
ing out that since it did not involve any question! of joint 
adventure nor contain any expressions on that 'relation¬ 
ship, it is not an authority on the tests to be applied in 
determining the existence of that relationship. I 


The case may be useful, however, as a decision upon 
the question of what constitutes a proprietary interest in 
profits as profits. Appellee nowhere discusses t|hat diffi- 

I 

cult question; he merely states flatly (p. 15) thal] the tax¬ 
payer had no such interest, and this he reitera|tes from 
time to time (pp. 17, 18, 19) as if mere repetition is proof 
of the verv contention that is in issue before tliis court. 

" I 

In the ^ugg case both parties to the association ex¬ 
pressly disclaimed any intention to become partners in a 
venture of sheep grazing. The written contract sj^eciflcally 
provided that the ‘‘sheep when purchased” witji Sugg’s 
money, “and all increase thereof, and the wool,| shall be 
and become and remain the sole and absolute jjroperty” 
of Sugg, and that “when the same or any pailt thereof 
or the wool is sold, the proceeds shall be placed” in a 
bank to the credit of Sugg. Since any profit from the 
venture would necessarily be reflected in terms (if market 
value in the growth of the sheep, their increase, and all 
wool taken therefrom, or in the cash derived ffom sale, 
and since Sugg alone and exclusively owned not| only the 
original sheep but all the progeny thereof as wiell as all 
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wool taken tlierei‘roiii, it is clear that it was intended that 
Sugg should similarly own the cash. The court therefore 
held that Ferguson had no proprietary interest in the 

profits as profits. 

In the present case the situation is vastly different. The 
contract herein nowhere stipulates that the assets of* the 
business shall be the absolute property of the corporate 
member. It does say that all real estate purchased shall 
be taken in the name of the corporate member, but that 
provision would not necessarily make it the sole and ex¬ 
clusive owner thereof. On the contraiy, since such assets 
were distributable in kind, its beneficial interest as pro¬ 
prietor was limited to the extent of its capital contribu¬ 
tion and its share of the profits. The taxpayer necessarily 
had a beneficial interest in the same assets to the extent 
of his share of the profits. 

Again assuming one of the major points at issue, appel¬ 
lee states (p. 17) that “the taxpayer had no interest in 
the profits as profits during the life of the contract,” and 
that the profits were the property of the corporation. Ap¬ 
pellee fails to point out, however, any particular in which 
there was the slightest difference between the interest of 
Selling and that of the corporation in the profits. 

Appellee argues too much, in that all his assertions (p. 
17) as to Selling's lack of any interest in the profits prior 
to the ultimate termination and division of assets would 
apply equally to deny that any interest in the profits be¬ 
longed to the corporation, which appellee says was the 
sole owner. Neither could withdraw any portion thereof. 
Neither could terminate the interest of the other. In fact, 
Selling’s interest was superior to that of the corporation 
to the extent that, after the repayment of the original 
capital, Selling had the first choice of the assets to be 
taken as his share of the profits and the corporation could 
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onlv take those assets which remained. Its shajre of the 

*■ I 

profits, therefore, were removed from the possession and 

I 

control of the corporation longer and more effectually 
than in the case of Selling. How, then, can it bej inferred 
that the corporation owned any of the profits it Selling 

owned none? i 

] 

Obviously, both parties owned similar interestsj. Some¬ 
one owned these profits immediately after they v^ere real¬ 
ized, and was then subject to the income tax wljiich then 
accrued, if it was not Selling, neitlier was it the icorpora- 
tion, but of course it was both. | 

While Fechteler v. Palm cO Co., 133 F. 46^, is cited 
by appellee in another connection (p. 18) it has value for 
its decision on the question ol* what constitute^ a pro¬ 
prietary interest in profits as profits. In that cas^ a writ- 
ten agreement provided in substance that each parfy there¬ 
to would sell and supply to the other party at cjost such 
goods and stock as the other party might chose and order, 
and that at the end of each year each party wai to pay 
to the other party a sti])ulated percentage of tlje entire 
//ro6's- profits made and realized during the entijre year. 
The court held that the contract provided for no partner¬ 
ship, stating in part as follows (p. 471): I 

“The old cases drew a distinction beH\ieen net 
profits and gross profits. In discussing the i kind of 
].)articipation in profits which operated to create the 
relation of partners, it is said that: I 

‘The true meaning of the language “interest in 
profits, as profits,seems to be that the paijty is to 
participate, indi]*ectly at least, in the losses, j as well 
as in the profits, or, in other words, that lie is to 
share in the net profits, and not in the gross! profits. 
If he is to share in the net profits, which supposes him 
to have a participation of profit and loss, tpat will 
constitute him a partner; if in the gross prof|ts, then 
it will be otherudse.’ Story on Part., Secsi 34, 42 
and cases cited.” i 


I 
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As the term ‘‘interest in profits as x)rofits’’ is thus de¬ 
fined, Selling- clearlv had such an interest because he not 
only was to participate in the net profits but he was to 
share directly in the loss, and, furthermore, was liable for 

losses ])cvond his share of the net 2 *ains. 

♦ 

(3) Contrary to appellee’s contention, the enterprise bore its 
own expenses. 

Appellee also says, in support of his contention that the 
taxpayer had no proprietary interest in the business or 
in the profits, that the corporation not only furnished all 
the capital but also (p. 10) “bore all the current expenses 
and liabilities’’ and (p. 17) “alone was responsible for 
current expenses and liabilities incurred.” 

it is true that the corporation contributed the original 
capital, and perhaps made other advancements of work¬ 
ing capital. But as has already been obser^^ed, in line 
with undisputed legal authority, the mere fact of contribu¬ 
tion of capital to a business by one person only does not 
necessarily negative a co-partnership or other fonn of 
joint ownership of a business. If the other person or 
persons contribute only services to the common enterprise, 
such relationship may, and commonly does, exist. 

When appellee says without support in any evidence 
that the corporation bore all the expenses of the enter¬ 
prise, he is merely assuming that the enterprise was owned 
solely by the coi*poration, which is the very question at 
issue. The contract itself clearlv means that the venture 
was to bear its own expenses, and the deficit, if any, was 
to be divided between the two parties. In clause nine 
of the contract (E. 39-40), it was provided that “there 
shall be charged to the City Real Estate Department as 
a part of its expenses to be deducted from its gross earn- 
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ings, for the purpose of determining its net profit^, all its 
necessary operating and other expenses properly | charge¬ 
able there against/’ including a portion of the Salaries 

i 

of officers and wages of employees of the corporation for 
such services as they devoted to the business. | 

I 

Even the share of the profits to which the taxpak’er was 
entitled, claimed by appellee to be a salary, wa^ borne, 
not by the corporation, but by the enterprise through a 
division of its assets. Also, the enterprise was pharged 
with interest on the capital contributed and the advance¬ 
ments made by the corporation. Appellee nowhejre com¬ 
ments on this fact, but it should not be forgotteij. It is 
incongruous to assert that the sole owner of a business 
charges himself with interest on the capital or loans” 

placed in his own business. | 

! 

I 

(4) Despite appellee’s contrary assertions, Selling h^d a pro¬ 
prietary interest in the assets. 

Appellee further flatly states (pp. 11, 15, 17) ithat all 
the assets dealt in by the enterprise w^ere the pro]|)erty of 
the corporation. This again is merely assuming |a ques¬ 
tion at issue. It is true, of course, that the legal! title to 
real estate and deeds and contracts were taken! in the 
name of the corporation, but this fact does not e\|en tend 
to prove that the corporation was the sole and ejxclusive 
owner thereof. Besides legal title the corporation also 
would have to have the exclusive and entire beneficial in- 

i 

terest in such assets in order to be the exclusive ^nd sole 
owner, whereas the contract itself provides the cqntraiy'. 
It had a beneficial interest only to the extent of jits con¬ 
tribution and advancements and its share of the | profits, 
while the taxpayer also had an interest in such ajssets to 
the extent of his share of the profits. The contract pro¬ 
vides that these mutual interests could be satisfi^ by a 

I 

1 
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division of the assets in kind, and further (clause 8, E. 
39) that: 

‘‘Such distribution, however, shall be subject to the 
privilege hereby given to the first party [the corpora¬ 
tion] to purchase the pro rata interest of the second 
party [the taxpayer] 

If the assets were the property of the corporation, as 
appellee asserts, what was the need of that provision? 
Whv was it deemed advisable bv the corporation that it 
should have the privilege to purchase taxpayer’s interest 
in the assets? Surely not because the corporation was the 
exclusive owner thereof, as appellee says, but because only 
by purchase could the corporation acquire exclusive owner¬ 
ship. 

Not only does appellee assume the very fact at issue 
by repeated statements that the assets of the enterprise 
were the property of the corporation, but he does not limit 
this assertion to the property which formerly belonged to 
the corporation and which was contributed by it as the 
capital of the enterprise. He says (p. 11, and similarly 
at p. 17), that “all property acquired in the operation 
of the business was * * owned solely by the corpora¬ 
tion,” (p. 15) that properties acquired in the enterprise 
‘Svere the property of the corporation,” and (p. 17) that 
“all the current earnings or profits * * * were the sole 
property of the corporation.” This, of course, directly 
contradicts the evidence that the corporation had no 
greater or different rights in or control over the current 
earnings and the assets in which they were invested, than 
did Selling. Neither could withdraw any of the profits 
before the end of the contract period and it was then neces¬ 
sary to make a selection of the particular assets to be 
taken in liquidation of the interest of each party. 


Furthermore, since the venture continued over aj period 
of five or six years and tlie iDrofits were retainedl in the 
business for the same i^eriod, it is fair to assume tjliat the 
profits, which were substantial, were not idle, but W(^re also 
employed in the business, it would then follow | conclu¬ 
sively, because the taxpayer had a share in the Iprofits, 
that he also liad capital employed in the business. 


After giving' a summary of the provisions of tjie con¬ 
tract (pp. 16-17), which is the second time that jie does 
so (see pp. 4-7), appellee then (on p. 17) repeats tlie same 
assertion hereinabove discussed that the corporation was 
the sole and exclusive owner of the assets, in sup|port of 
the same contention that the taxi^ayer was not ja joint 
adventurer. Beyond the mere emphasis of repetition, the 
statement in this second instance has no more validity in 
the record than when previously made. I 


(5) Appellee fails to reconcile Selling’s liability for looses even 
to extent of capital replacement, with appellee’s denial o^ a joint 
proprietorship. j 

I 

Appellee seems to assume (p. IS) that the legalj signifi¬ 
cance and effect of Selling’s responsibility for losses is 
in some way explained by the fact that it ^‘seeijns only 
reasonable” and that it ^‘undoubtedly was designed to 
induce greater care on his part,” etc. Whatever fjhe pur¬ 
poses and motives of either party, the fact remains that 
they did make this kind of a contract and the only ques¬ 
tion here is what legal relationship resulted fromj such a 
contract. Nothing in appellee’s brief meets the reposi¬ 
tion advanced by appellant, that sharing of losses, not 
merely as offsets to gains but even to the extenj: of re- 
placing capital, is an almost conclusive indication bf joint 
proprietorship. | 
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Appellee quotes (p. 19) from the Supreme Court, in 
London Assurance'Co. v. Drennen, a statement which deals 
solely with ‘‘mere participation in profits’’ and has no 
reference whatever to the vital element of responsibility 
for losses, which appellee has been purporting to discuss. 

In BertJwld, et aL, v. Goldsinitlt, 24 Howard 536, the 
court considered the question whether or not a partnership 
or a general agency existed between a merchant and one 
Hook. It had been agreed between the two that Hook 
was to go to a distant city and make a practicable arrange¬ 
ment there with some responsible commission house to 
accept consignments of cigars from the merchant and to 
dispose of them on his account. They agreed that, it the 
project was successful, Hook should have half of tlie an¬ 
nual profits, with a guarantee from the merchant that his 
compensation should amount to $1,800 per year. The court 
held that Hook was not a x)artner, saying in jjart (p. 544): 

“But he [Hook] did not rely upon the profits for 
his compensation, for unless one-half of the profits 
exceeded $1,800 he would neither be benefited nor in¬ 
jured by the success or failure of the enterprise ex¬ 
cept as the latter result might have a tendency to 
induce his employer to dispense with his services.” 


The Berthold case is, therefore, strikingly different from 
the one at bar. There the “employee” was to receive a 
stipulated annual stipend; here the taxpayer was to re¬ 
ceive none. There the “employee” was to share in the 
net results of the venture only if it turned out to be suc¬ 
cessful; here the taxpayer was to share in the net results 
of the venture whether a success or a failure: if profitable, 
in the profits, if unprofitable, in the loss. The real ques¬ 
tion here, namely the significance of the sharing of losses, 
was therefore not at all involved in the cited case. 
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Klein V. Kirsclibanniy 240 Mich. 368, did not involve a 
sliaiing oj' losses^, and may be dismissed with a quotation 
giving in full the thought of the court (p. 372): | 

‘‘Participation in profits, as between the paHies, 
does not establish a partnership, but is only prinia 
facie evidence of a partnership, and such inference 
may not be drawn if the profits were received as 
wages.” j 

j 

Canton Bridge Co, v. City of Eaton Rapids, 107 Mich. 
613, involved a contract which expressly stated thaf one 
of the parties, a bridge construction company, Pap- 
])oinled” the other party its agent, to contract for bridges 
and general iron work, and to do anv other work ini con- 
need ion with the general business when directed hf the 
first party,” in certain specified territoiy. “In considera¬ 
tion of services rendered by said second party, said| first 
})arty agrees to pay said second party one-half of a|l net 
profits on work contracted in said territory. * * * Inj case 

i 

of loss on a job or contract, the same is to be divided 
equally between the parties to the contract.” i 

I 

While the contract designated the inception of the |asso¬ 
ciation as an appointment and characterized the nature of 
the association by the tenn “agent” and specificallv pro¬ 
vided that the “agent” was subject “to be directed^’ by 

I 

the i)arty which appointed him, yet the case Avas a border¬ 
line one, as indicated by the close division of the jourt. 
Three of the five judges decided that the contract proyided 
for an employment while the other t^vo judges held that 
a partnership was created. | 

Snyy v. Hopkins is discussed above in another ccjnnec- 
tion, and its second citation requires no further attention. 

I 

London Assurance Co. y. Drennan, 116 U. S. 401, in¬ 
volved an agreement under which a sum of money wa^ paid 
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for the privilege of becoming a stockholder of a corpora¬ 
tion thereafter to ]>e formed. Clearly, therefore, the situa¬ 
tion in that case was wholly different from the one here 
under consideration. Plence the quotation taken by the 
appellee from the opinion ot the court is ncff a statement 
of principle necessarily a])plicable to the instant case. 
Furthermore, we do not contend that mere participation 
of profits in a business would give a proprietary interest 
in that business. The insfant case is not one involving 
‘‘mere participation in profits'’; it involves a more sig¬ 
nificant fact, that is, participation in losses as well as in 
profits, besides other features of joint proprietorship 
which are pointed out in our principal brief. 


(6) The intent of Selling to be a joint owner is plain. 

Appellee seeks (p. 19-21) to minimize the significance of 
the position and authority of the taxpayer as a principal 
in the enteiqprise by suggesting in substance that he there¬ 
by merely served his pride. Naturally he was unwilling to 
enter any employment, especially under his friends. In 
addition, however, he was in business for himself in the 
very field of activities in which the enterprise was to be 
started and conducted. He was familiar with citv real 
estate; the corporation was not, being then dealing in farm 
lands. To the corporation the proposed enterprise was a 
new venture; to the taxpayer it was familiar ground. He 
was also exposing a substantial capital to the risk of loss. 
The various expedients adopted to assure him sufficient 
control of the enterprise can not fairly be ascribed to mere 
pride; more reasonably they were due to the mutual de¬ 
sire to make him!the actual operating head of an enter¬ 
prise in a field where he alone of the associates was quali¬ 
fied and experienced. 
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! 
i 

I 

Appellee (p. 20) imputes to the taxpayer an understand¬ 
ing that under the contract there could be no division of 
profits until the termination of the contract, and tihat he 
had no proprietaiy interest in profits as profits. A [review 
of the record on these matters (R. 51-52) will not sppport 
any such imputation. The taxpayer testified plainly on 
cross-examination as well as on redirect examination that 

I 

the profits for each year could be and were deteijmined 
each year and that he believed it was better to aw^it the 
final end of the contract before taking out any of| those 
profits, the reason given being that if there had occurred 
any losses after prior profits had been distributed he| would 
have had to pay such losses out of his pocket. Obyiously 
under the contract as executed the profits were to Ipe and 

were retained and accumulated in the business. Bfit that 

! 

fact is no evidence that the taxpayer understood that he 

I 

had no proprietary interest in the profits as profits. | Quite 
the contrary, for he said ‘‘I do not think any man jvith a 
salaiw would ever wait five vears for his ‘alleged^ salarv.’’ 

♦ o j • 

(R. 51.) I 

Nor is there any particular significance (except ^s the 
cause of this law suit) in the failure of the taxpayer to 

I 

report annually the current annual profits of the business. 
While the taxpayer apparently was a capable real jestate 
man, there is nothing in the record to suggest that ije was 
an expert in the law of partnership or in the law of income 
taxation. In the report to the Senate (quoted in Appel¬ 
lant’s brief, p. 26) it was pointed out that quit A fre¬ 
quently * * * the members of such a syndicate overlooked 
the necessity of their making returns each year,” ^ut it 
has never been suggested that this changed the law govern- 
ing their liability. Nor has the Treasury Departmenf: been 
deterred by any such reason from asserting the tax| upon 
the unreported income, as in the cases cited by appiellant 
(pp. 21, 22, 24, 25, 26, 31). Thousands of taxpayets an- 
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nually make mistakes in their returns, not because they 
may not be qualified in their own particular field of income- 
producing activities, but because the income tax law is a 
technical and intricate field oT special law. Even the word 
‘‘receipt has a technical meaning for income tax pur¬ 
poses, so it should not be surprising that the taxpayer did 
not fully comprehend that meaning. (R. 45, 52.) 

D. Appellee Erroneously Contends That Physical Division 

or Segregation Was Necessary for Receipt of Profits. 

Appellee fails to differentiate between the distributive 
share of the profits annually determined and the division, 
at the end of the contract period, of the profits accumu¬ 
lated since 1916. ! While it is true that the taxpayer, as 
well as the corporation, waited by mutual agreement until 
the end of the contract period to make physical division of 
the accumulation of annual profits of the enterprise, it 
does not follow that he did not share in the profits as 
annually derived. The profits were retained in the busi¬ 
ness and accumulated by mutual agreement, not, it must 
be presumed, as cash in a vault or at a bank, but to be 
used in the business. It obviously became further operat¬ 
ing capital and at the end of the contract was reflected 
for the most part in assets other than cash. (R. 44.) 
Those assets were distributable in kind (contract clauses 
7 and 8, R. 38-39) and were in part so distributed. (R. 
44.) Therefore when appellee states (pp. 22-23) with 
reference to the facts in this record that the taxpayer was 
not in “receipt” of his share of the profits until the year 
1922, the contention must relate only to the division of the 
assets of the enterprise. 

While the final division of the assets occurred in 1922, 
no part of the distribution of assets then made reflected 


any profits made during that year. There were no profits 
in that year. (R. 44.) Hence the distribution wasj a phys¬ 
ical division of profits made during a period prio|r to the 
year 1922. | 


On the other hand, appellee also speaks of “ireceipO^ 
in terms of realization (p. 23). Gain is ‘‘realizeac- 

I 

cording to the cases he cites, when an increase in value 
of a capital investment is converted into money or other 
property. See also McLaughlin v. Alliance Insurdnce Co., 
28G U. S. 244, 249. In this connection, the ten'll ‘‘real¬ 
ized’’ is defined in Webster's New International |Diction- 
ary “to convert into actual money; as, to realize ^ssets.” 
The onlv time when gains were realized from sales of real 
estate in this case was at the time the sales were Effected, 
which was all prior to the year 1922. Nevertheless appel¬ 
lee suggests that his cited cases, involving the itime of 


realization of profits from sales of property, appl}j as well 
in support of his thesis that the taxpayer, as an e|nployee 
rather than as a co-owner of an enterprise engaged in buy¬ 
ing and selling real estate, received his share of th^ profits 
realized from such sales only when the contract w^s termi¬ 
nated bv mutual arrangement. i 

V w I 


If by mutual arrangement the contract had l|een ex¬ 
tended 11 years instead of the one year, by appellee’s 
argument the taxpayer would have been taxable in the 
year 1932 on his share of the profits realized Annually 
over a period of five years prior to the year 1922. j But in 
1932 the taxpayer was dead and so the income could not 
have been taxed at all. The absurdity of the contention 
is irrefutable proof of its fallaciousness. The incbme tax 
is based on annual gains and profits. It is abjsurd to 
suggest that the tax on a profit may be postponed until 
the end of a lifetime in order to be sure if the net result 
of the transaction will be a gain or a loss. Burned v. San¬ 
ford <& Brooks Contpany, 282 U. S. 359. | 
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It is equally absurd to suggest that by the mutual agree¬ 
ment of the parties to the enterprise the tax on profits 
realized thereon may be postponed for a lifetime or for 
any period beyond the time the profits are realized. 

Appellee inaccurately states (p. 11) that ‘‘the contract 
was not terminated until 1922^’, ignoring the essential fact 
that a new contract was required and was made in 1921 
to extend the existing arrangement. Again, it is argued 
(p. 22) that “clearly it was contemplated that the temi 
might be extended’’, but there is no basis for assuming 
that any such extension could be accomplished without the 
free act and independent participation of the taxpayer. 
There is no escape from the conclusion that the taxpayer 
was entitled to and did exercise complete control and 
dominion over his share of the profits in 1921. 

While Duffin v. Lucas, 55 F. (2d) 786, is cited by ap¬ 
pellee in another'connection (j). 14), the citation may also 
lead the court to consider some of the language of the 
opinion as bearing on the question of the time of receipt 
of income by members of a joint adventure. The remarks 
of the court on that point may be misleading unless viewed 
in the light of the facts of that case. That taxpayer con¬ 
tended that an exchange of stock of one corporation, pre¬ 
viously acquired by a syndicate of Avhich he was a mem¬ 
ber, for stock of another corporation as a part of a merger 
of the two coiporations, was not a taxable transaction and 
that there would be no taxable income until the stock so 
received was sold. The first contention the court upheld 
and the second it denied, saying in part as folloAvs (p. 
792-3): 

“As a general proposition, applicable in generally 
similar situations, this is not to be doubted; but in the 
nature and the closing of this syndicate deal, we find 
sufficient reason for exception to the general rule. 
True, for most purposes, such a syndicate or joint 
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adventure is a partnership, and the profits of j the in¬ 
dividual partners are received when the syndicate re¬ 
ceives them; but we held in the Gwyn case thajt there 
was no taxable profit when the syndicate recehied this 
stock; and many times profits will not be beyond 
jeopardy until they are distributed to the syndicate 
members. ’ ’ i 


It thus appears that the court had previously held in 
another case {Lincoln Bank, Givyn^s Executor, v. C^inniis- 
sioncr, 51, F. (2d) 78), that the exchange of stock fo^’ stock 
w’as not a taxable transaction and hence that neitljer the 
syndicate nor its members realized or received afiy tax¬ 
able profit upon the exchange. The next transaction 
affecting the stock was its distribution ivitJim the^ same 
taxable year to the members upon winding up the j syndi¬ 
cate. As to this latter transaction the court said: |‘'If it 
then had a market value, we see no sufficient reaspn for 
not considering that transaction closed.’’ In effe^'t, the 
court held that while the bare exchange of stock foij stock 
was not a taxable transaction, yet when the syndicate 
Avas wound up and if the stock then distributed had la fair 
market value, the untaxed profit involved in the excjhange 
became taxable. This is by no means an authority for 
holding that where a profit is taxable when realizd^, the 
tax shoxdd be postponed until the date of distribution in 
a later vear, merelv because it was in the meantimd} held 
in joint ownership. | 

Neither decision, therefore, is any departure from the 
established rule of law, which appellee has not denieej, that 
receipt of income (or if appellee prefers the phrase real¬ 
ization of gain”) by a joint adventure is receipt tljereof 
by the members. Reynolds v. McMurray (C. C. A. ^Oth), 
60 F. (2d) 843, and the decisions cited and discussed on 
pages 21-24 of our principal brief. 
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E. Appellee Should Be Denied His Defense of Estoppel. 


For the first time in this proceeding and only after the 
aj^peal was taken by the taxpayer, the appellee argues 
that because the taxpayer did not report any portion of 
the profits as income for any of the years prior to 1922, 
except as to part in 1921, but instead reported said profits 
partly in 1921 and the balance in 1922, the appellant is 
now estopped to deny the correctness of those returns. 


(1) This position is disclosed too late. 

Xo intimation of such an issue was made by the plead¬ 
ings upon which this case was tried, the evidence intro¬ 
duced, and the record closed in the court below. Conse¬ 
quently the record now before this court may not contain 
all the evidence which could have been introduced if the 
question had been raised in due time. It would seem there¬ 
fore that appellee’s contention now comes too late for the 
application of a doctrine which in itself is founded in 
equity and good conscience. 

(2) The record does not support his plea. 

Although this point was not at issue in the lower court, 
some facts do ap 2 :)ear in the record, perhaps inadvertently, 
tending to show that the Commissioner as earlv as the vear 

1922 considered the veiw contract here involved and then 

•/ 

took the position'he still maintains that Selling was an em¬ 
ployee and his share of the profits was salary. On cross- 
examination by the attorney for the appellee, the taxpayer 
testified (K. 50) that in 1922 he reported the sum now in 
dispute as a salary in accordance with the opinion of 
the Commissioner that the contract constituted him an 
employee and that his share of the profits from the venture 
was all taxable in 1922. In that year, when the Commis- 
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sioiier took this action, there was still time forj him to 
determine, assess, and collect whatever additiomjl taxes, 
ii* any, were due for the prior years under any interpreta¬ 
tion of the contract. The return for the yeay 1&17 w’as 
hied April 1, 1918, (R. 46), and since the period |of limi¬ 
tation was five years running from that date, tl)e Com¬ 
missioner was not barred in 1922 from assessing and col¬ 
lecting additional taxes, if any, for that taxable y^ar, and 
would not have been barred until April 1, 1923, ev^n with- 
out any waiver which could have extended the tjime for 
assessment and collection for as long as the twoj parties 
mutuallv desired. In 1922 the Commissioner had 'an even 
longer time for acting respecting the later yearsj. So it 
is ap23arent that the Commissioner made his own decision 
as to the nature of the income and the time for rjiporting 
the same. He should not now be allowed to seeli an ad- 

I 

vantage because the taxpayer was then induced to follow 
his advice. 

Furthermore, insoi'ar as the nature of the indonie in¬ 
volves a question of law, that is, whether the contract pro¬ 
vided for emx)loyment or constituted the taxpayeij a joint 
owner of the enterprise, no estoppel in pais coul(^ be ap¬ 
plied even if the facts were different than they aife above 
shown to have been. Brooklyn City R. R. Co. v. Commis¬ 
sioner, 27 B. T. A. In that case the taxpa^’er had 

made return for the vear 1921 on the calendar vdar basis 
although it had regularly kept its books of acco4nt on a 
tiscal year basis. The Commissioner asserted a d^ciency 
in tax for the calendar year 1921. The taxpaj^er con¬ 
tended that the determination was erroneous because made 
for a year other than its accounting year. Afterj a hear¬ 
ing on the facts, the Commissioner for the first time con¬ 
tended that the taxpayer, having filed its returij on the 
calendar year basis, was now estopped to deny that such 
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was not his taxable year. The Board, besides pointing 
out that the question of estoppel was not raised in the 
pleadings and so the taxpayer had had no hearing on the 
facts of that matter, said in part: 

'‘Certainly the misconstruction of the law” and ac¬ 
tion based upon a legal theory rather than upon a 
factual theory, w”ould not constitute a false represen¬ 
tation concerning a material fact.’’ 


The decisions cited by appellee are based on different 
considerations. Both Commissioner v. Moore, 48 F. (2d) 


526 (C. C. A. 10th) and Commissioner v. Garber, 50 F. 
(2d) 588 (C. C. A. 9th) involve the same sale of stock in 
an oil company for a consideration partly in cash and the 
balance in five annual installments. The taxpayers elected 
to report the profit upon the installment plan pennitted 
by Treasury Regulations (Article 42 of Reg. 45), and main¬ 
tained the correctness of that method during negotiations 
w”ith the Commissioner, on other questions arising out of 
the same transaction, of such duration that the statute 
of limitations finallv ran as to the vear 1918, when the 
sale w”as effected. Then they contended that the profits 
should all have been taxed as income for the vear 1918. 


The Court of Appeals for the Tenth Circuit held that 
the taxpayers, having elected one of tw”o methods pre¬ 
scribed by the Regulations, may not “change that elec¬ 
tion, particularly. since the result w”ould be to throw” all 
the profit into a year w”here collection is barred by limi¬ 
tations.” 


In the present case it is not suggested that the taxpayer 
had two permissible alternative courses of reporting the 
income from this enterprise, either one of which he could 
have elected to the final exclusion of the other. As a co¬ 
owner of the business the taxpayer was taxable upon his 
share of the profits as they were annually derived (see cases 
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cited and discussed on pages 21-24 of our principal | brief) 
and neither the views of the Commissioner in 1922 Inor of 
the taxpayer at any other time can change the law. | 

Commissio7ier v. Liberty Bank <& Trust Co., 59 Jj. (2d) 
320, cited.by appellee, involved a representation as to a mat¬ 
ter of fact, the taxpayer originally having reported |that it 
had ascertained certain debts owing to it to be wortl^less in 
certain years. Clearly such a representation, which ivas on 
a matter of fact wholly within the peculiar knowledge! of the 
taxpayer, and which was relied upon by the Commissioner, 
is entirely different from any made in this case where the 
mistake, if any, was on a question of law and was induced 
by a decision rendered by the Commissioner himself, i 

In Ralston Purina Co. v. U. S., 58 F. (2d) 1065, likewise 
cited by the appellee, the taxpayer had by telegram ii^duced 
the Commissioner to delay the collection of a tax tjhen in 
progress until the period of limitations had run. Th^ court 
not only held that in equity and good conscience tke tax- 

I 

payer could not later base a claim against the Government 
on the bar of the statute which he had induced the Cqmmis- 

I 

sioner to let fall for his own benefit, but also construjed the 
telegram as a promise on the part of the taxpayer to pay 
the tax in question. | 

Clearly none of the cases cited by appellee without dis¬ 
cussion are pertinent to this case on the matter of estoppel. 
Here there was no election and hence no binding fqrce in 
the action taken by the taxpayer as was the case Jn the 
Moore and Garber decisions; here there was no actHe step 
taken by the taxpayer to deflect the Commissioner’s action 
until the statute of limitations had run, as in the Rfdston 
case; and here there was no representation as to a i^atter 
of fact, as in the Liberty Bank case. On the contrar}’’] there 
is evidence to the effect that within the period of limitation 
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the Commissioner was presented with a copy of the con¬ 
tract and rendered his own opinion as to his interpretation 
thereof. There was at most a mutual mistake upon a ques¬ 
tion of law, which this court is free as well as obligated 
to rectify. {BrooMj/n City Railroad Co., supra.) 

In any event, we submit that appellee’s plea comes too 
late in the proceeding to be now considered by this court. 
But even if it should be deemed a timely defense, the evi¬ 
dence clearlv shows that there were none of the elements 
of an estoppel. 


CONCLUSION. 


We therefore again earnestly submit that the sum of 
$50,420.76 was not taxable as income in the year 1922 and 
that accordingly, the decision of the Board of Tax Appeals 
should be reversed and the cause remanded to the Board 
with direction to recompute the tax liability for the year 
1922 with this item eliminated. 


Respectfully submitted. 
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